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Introduction  

On August 27, 2014, the SEC unanimously adopted final rules under Regulation AB that 
substantially revise the offering process, disclosure and reporting requirements for 
registered offerings of asset-backed securities (ABS). 

The final rules implement several key areas of reform, but the SEC has deferred taking 
action on several other significant aspects of its original rule proposals. 

With regard to its most significant areas of reform, market commentary was often mixed, 
and in many cases the SEC’s final rules reflect its attempt to balance the competing 
views and concerns expressed by different market constituencies. 

As a result, while the final rules in some cases are more measured than initially 
proposed, they will still require significant changes in market practice over the upcoming 
months as the compliance dates for the new regulations approach. 
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Background 

April 2010: SEC proposed “Regulation AB II,” a series of new and amended rules that, if 
adopted, would substantially revise the offering process, disclosure and reporting 
requirements for publicly-issued ABS and impose new disclosure standards for privately-
issued structured finance products. 

July 2011: SEC re-proposed certain of its Reg AB II rule proposals in light of the 
provisions of Dodd-Frank and comments received on its original proposals, including 
rules relating to the eligibility criteria for ABS shelf registration and filing deadlines for 
transaction agreements, and solicited additional comment on its proposal to require 
asset-level information about pool assets. 

February 2014: SEC re-opened the comment period on Reg AB II to solicit further public 
comment on an approach to disseminate potentially sensitive asset-level data, which was 
discussed in a related staff memorandum and would have required issuers to make 
asset-level information available to investors/potential investors through an issuer-
sponsored website with access restrictions as necessary to address privacy concerns. 
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Overview 

Offering Process Reforms  

Investor Review Period:  Requires ABS issuers using shelf registration to file a 
complete preliminary prospectus at least three (3) business days prior to the first sale of 
securities in the offering (with any material changes from the preliminary prospectus 
highlighted in a separate supplement at least 48 hours prior to first sale). 

New Forms for Registered ABS Offerings:  Replaces Forms S-1 and S-3 with new 
forms – Forms SF-1 and SF-3 – for registered ABS offerings. ABS offerings that qualify 
for shelf registration will be registered on Form SF-3 and all other ABS offerings will be 
registered on Form SF-1. 
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Overview (cont’d) 
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Offering Process Reforms (cont’d) 

New Standards for Shelf Eligibility:  Replaces the prior investment grade requirement 
for ABS shelf eligibility with new transaction requirements, intended to encourage 
issuers to design and prepare ABS offerings with greater oversight and care, and to 
provide investors with effective tools to address the enforceability of repurchase 
obligations and help overcome collective action problems. 

The new transaction requirements involve the filing of a CEO certification and the filing of 
transaction agreements that contain asset review, dispute resolution, and investor 
communication provisions in connection with each ABS offering. 

Adds a new registrant requirement relating to compliance with these new transaction 
requirements by the depositor and its affiliates. 



Overview (cont’d) 

Offering Process Reforms (cont’d) 

Ongoing Access to Effective Shelf:  Requires an ABS issuer to conduct an annual 
compliance evaluation to determine whether the registrant requirements have been 
satisfied during the 12-month look-back period immediately preceding the evaluation and, 
therefore, whether the issuer remains eligible to conduct takedowns off its effective shelf 
registration statement. The evaluation must be conducted as of 90 days after the end of 
the depositor’s fiscal year end. 

48-Hour Rule:  Amendments to Exchange Act Rule 15c2-8 – the “48-hour rule” – to 
require delivery of a preliminary prospectus at least 48 hours before the sending of 
confirmations of sale (applicable to both shelf and non-shelf ABS offerings). 
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Overview (cont’d) 

Offering Process Reforms (cont’d) 

Integrated Prospectus:  ABS issuers must include a single “form of” prospectus in the 
shelf registration statement, and prepare a single, integrated prospectus at the time of 
each takedown, thereby eliminating the practice of preparing a base prospectus and a 
prospectus supplement. 

Pay-as-You-Go Registration Fees:  The final rules permit, but do not require, ABS 
issuers to pay registration fees as securities are offered off of a shelf registration 
statement, as opposed to paying all fees upfront at the time the shelf registration 
statement is filed. PAYG fees are due at the time the preliminary prospectus is filed. 

Accelerated Filing Deadlines for Transaction Agreements:  Accelerates the filing 
deadlines for final transaction agreements in connection with shelf takedowns – to no 
later than the date the final prospectus is required to be filed. 
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Overview (cont’d) 

Disclosure Reforms  

Asset-Level Information for Certain Asset Classes:  Requires asset-level information 
in the prospectus and in ongoing reports in a standardized, tagged format for ABS 
backed by certain asset classes – namely, residential mortgages, commercial mortgages, 
auto loans, auto leases, and debt securities (including resecuritizations).  

SEC modified or omitted certain asset-level information originally proposed for residential 
mortgages, auto loans and auto leases to mitigate re-identification concerns.  

Final rules include an exemption from asset-level information requirements for 
resecuritizations of ABS issued prior to the compliance date for the asset-level disclosure 
requirements. 
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Overview (cont’d) 

Disclosure Reforms (cont’d) 

Other Disclosure Reforms:  SEC adopted a series of other discrete but important 
disclosure reforms, including: 
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  In cases where the sponsor or its affiliates have originated less than 90% of asset 
pool, identification of each other asset originator; 

  Disclosure of financial information relating to the party with a repurchase obligation; 

  Disclosure about the economic interest in the transaction retained by a sponsor, a 
servicer, a 20% originator, or any of their affiliates; 

  Statistical information regarding whether pool assets were originated in conformity 
with (or as exceptions to) disclosed underwriting/origination criteria, or modified after 
origination; and 

  Efforts to increase the clarity, transparency, and comparability of static pool 
information, some of which apply to all issuers and others of which apply only to 
amortizing asset pools. 



Overview (cont’d) 

Changes to Reg AB-ABS Definition 

Reg AB-ABS definition currently requires that ABS be backed by a “discrete pool of 
assets” with 3 exceptions: a master trust exception, a revolving period exception, and a 
prefunding exception. 

The SEC had proposed to further limit the current exceptions to alleviate concerns that 
the pools were not sufficiently developed at the time of an offering to ensure that 
investors had adequate information about the assets and asset pool. 

Under the final rules, the SEC has adopted further limitations to the prefunding exception, 
decreasing the prefunding limit from 50% to 25%, but has not adopted the proposed 
further limitations to the master trust exception or the revolving period exception. 
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Overview (cont’d) 

Ongoing Reporting Reforms 

The final rules include several changes to disclosure required in Forms 10-D, 10-K, and 
8-K, including: 
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  Where a MINC has been identified in an Item 1122 report, requiring disclosure in the 
body of the Form 10-K report regarding (i) whether it has been determined that the 
noncompliance involved servicing of the pool assets, and (ii) whether steps have 
been taken to remedy the MINC. 

  Requiring disclosure in Form 10-D reports regarding material changes in the 
sponsor’s or an affiliate’s interest in the ABS transaction during the related reporting 
period, whether due to purchase, sale, or other transfer of the ABS (but not pledges). 

  Requiring pool-level delinquency reporting in Form 10-D reports to be presented in 
30-day increments for not less than 120 days. 



Overview (cont’d) 

Action Deferred on Other Proposed Reforms  

The SEC has deferred action on several other significant aspects of its original 
Regulation AB II rule proposals, including:  
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  Private Placements of Structured Finance Products:  Action has been deferred on 
the proposal to impose public-style disclosure requirements on private placements 
and resales of structured finance products. 

  Asset-Level Information for Additional Asset Classes:  Action has been deferred 
on the proposal to require asset-level information for asset classes beyond those 
identified above, including equipment loans and leases, student loans and floorplan 
financings. 

  Grouped Account Disclosure:  Action has been deferred on the proposal to require 
grouped-account disclosure for credit and charge card ABS. 



Overview (cont’d) 

Action Deferred on Other Proposed Reforms (cont’d)  
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  Computer Waterfall Program:  Action has been deferred on the proposal to require 
ABS issuers to file a computer program giving effect to the “waterfall” provisions of 
the transaction agreements. 

  Further Accelerated Filing Deadlines for Transaction Agreements:  Action has 
been deferred on the proposal to further accelerate the filing deadlines for transaction 
agreements in connection with shelf takedowns – to no later than the date the 
preliminary prospectus is required to be filed. 



Transition Provisions 

The SEC has adopted a one-year transition period for all new rules, except those relating to asset-
level disclosure, and a two-year transition period for the new rules relating to asset-level disclosure.   
In each case, the transition period begins to run from the effective date for the new rules, which is 
November 24, 2014.  As a result:  
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  Any registered offering of ABS commencing with an initial bona fide offer on or after  
November 23, 2015 must comply with the new rules, forms and disclosures, except for asset-level 
disclosure. 

  Any registered offering of ABS backed by residential mortgages, commercial mortgages, auto 
loans, auto leases, or debt securities (including resecuritizations) commencing with an initial bona 
fide offer on or after November 23, 2016 must comply with the asset-level disclosure and 
reporting requirements. 

  ABS shelf offerings conducted after completion of the one-year transition period must be 
conducted off of an effective Form SF-3 registration statement. 

  Any Form 10-D or Form 10-K report that is filed after November 23, 2015 must comply with the 
new rules and disclosures, except for asset-level disclosure. 



Investor Review Period 
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As proposed, the final rule revises the filing deadlines for ABS shelf offerings to provide 
investors with additional time to review the preliminary prospectus before making an 
investment decision.   

New Securities Act Rule 424(h) requires that the ABS issuer file a preliminary prospectus 
with the SEC at least three (3) business days prior to the first sale of ABS in the offering. 

Thereafter, the issuer must disclose any material changes in a supplement to the 
preliminary prospectus that must be filed at least 48 hours before the date and time of the 
first sale.  The supplement must clearly describe what and how information in the 
preliminary prospectus has changed so the changes are apparent to investors. 

New Securities Act Rule 430D requires that the Rule 424(h) preliminary prospectus be a 
“complete” preliminary prospectus – meaning that it must contain substantially all the 
information relating to the specific ABS takedown that is required in a statutory 
prospectus, except for pricing and price-dependent information. 



Transaction Requirements Registrant Requirements 

Current requirements previously located in Form S-3 and carried over to Form SF-3:  

Delinquent-Asset Test. Delinquent assets 
< 20% of asset pool, as measured by dollar 
volume as of a specified measurement date. 

Residual-Value Test. In the case of lease-
backed ABS, the portion of the securitized 
pool balance attributable to the residual 
value of the leased assets < 65% of the 
securitized pool balance (in the case of 
motor vehicles) or < 20% of the securitized 
pool balance (in the case of all other leased 
assets), as measured by dollar volume as of 
a specified measurement date. 

Exchange Act Reporting. If the depositor 
or its affiliates were required to file periodic 
reports (10-Ks, 10-Ds, 8-Ks) during the 12-
month look-back period preceding the filing 
of the SF-3, for ABS backed by the same 
asset class, then the depositor and its 
affiliates must have timely filed all such 
reports, subject to limited exceptions. 

Revised Eligibility Criteria for ABS Shelf Offerings 

15 



Transaction Requirements Registrant Requirements 

New transaction requirements adopted in place of 
investment-grade credit rating requirement:  New registrant requirement: 

CEO Certification. Requires the depositor’s CEO to provide a 
certification at the time of each takedown regarding the 
disclosure in the prospectus and the structure of the 
securitization. 

Asset Review Provision. The transaction agreements for 
each takedown must provide for review of the pool assets for 
compliance with the representations and warranties upon the 
occurrence of certain trigger events.  

Dispute Resolution Provision. The transaction agreements 
for each takedown must set forth dispute resolution 
procedures – mediation or third-party arbitration (at the option 
of the party making a repurchase request) – to address assets 
not repurchased within 180 days of a repurchase request. 

Investor Communications Provision. The transaction 
agreements for each takedown must provide for the reporting 
of requests by investors to communicate with other investors 
in connection with the exercise of their rights under the terms 
of the ABS. 

Registrant Requirements Relating to Compliance with 
New Transaction Requirements. If the depositor or its 
affiliates were subject to the new transaction requirements 
during the 12-month look-back period preceding the filing of 
the SF-3, for ABS backed by the same asset class, then the 
depositor and its affiliates must have timely filed: 

•    All CEO certifications; and 

•    All transaction agreements containing the  
     required asset review, dispute resolution,  
     and investor communication provisions. 

Cure provision:  If the depositor or any of its affiliates fails any 
portion of this new registrant requirement, the requirement will 
be deemed satisfied 90 days after all delinquent certifications 
and transaction agreements have been filed. 

Revised Eligibility Criteria for ABS Shelf Offerings 

16 



17
 

A
t-a

-G
la

nc
e 

Su
m

m
ar

y:
 

R
ev

is
ed

 E
lig

ib
ili

ty
 C

rit
er

ia
 fo

r A
B

S 
Sh

el
f O

ffe
rin

gs
 

 

Tr
an

sa
ct

io
n 

R
eq

ui
re

m
en

ts
 

R
eg

is
tr

an
t R

eq
ui

re
m

en
ts

 

C
ur

re
nt

 re
qu

ire
m

en
ts

 p
re

vi
ou

sl
y 

lo
ca

te
d 

in
 F

or
m

 S
-3

 a
nd

 c
ar

rie
d 

ov
er

 to
 F

or
m

 S
F-

3:
 

D
el

in
qu

en
t-A

ss
et

 T
es

t. 
D

el
in

qu
en

t a
ss

et
s 

< 
20

%
 o

f 
as

se
t p

oo
l, 

as
 m

ea
su

re
d 

by
 d

ol
la

r v
ol

um
e 

as
 o

f a
 

sp
ec

ifi
ed

 m
ea

su
re

m
en

t d
at

e.
 

R
es

id
ua

l-V
al

ue
 T

es
t. 

In
 th

e 
ca

se
 o

f l
ea

se
-b

ac
ke

d 
A

B
S

, t
he

 p
or

tio
n 

of
 th

e 
se

cu
rit

iz
ed

 p
oo

l b
al

an
ce

 
at

tri
bu

ta
bl

e 
to

 th
e 

re
si

du
al

 v
al

ue
 o

f t
he

 le
as

ed
 a

ss
et

s 
 

< 
65

%
 o

f t
he

 s
ec

ur
iti

ze
d 

po
ol

 b
al

an
ce

 (i
n 

th
e 

ca
se

 o
f 

m
ot

or
 v

eh
ic

le
s)

 o
r <

 2
0%

 o
f t

he
 s

ec
ur

iti
ze

d 
po

ol
 

ba
la

nc
e 

(in
 th

e 
ca

se
 o

f a
ll 

ot
he

r l
ea

se
d 

as
se

ts
), 

as
 

m
ea

su
re

d 
by

 d
ol

la
r v

ol
um

e 
as

 o
f a

 s
pe

ci
fie

d 
m

ea
su

re
m

en
t d

at
e.

 

Ex
ch

an
ge

 A
ct

 R
ep

or
tin

g.
 T

o 
th

e 
ex

te
nt

 th
e 

de
po

si
to

r 
or

 a
ny

 is
su

in
g 

en
tit

y 
pr

ev
io

us
ly

 e
st

ab
lis

he
d 

by
 th

e 
de

po
si

to
r o

r i
ts

 a
ffi

lia
te

s 
is

 o
r w

as
 a

t a
ny

 ti
m

e 
du

rin
g 

th
e 

tw
el

ve
-m

on
th

 lo
ok

-b
ac

k 
pe

rio
d 

im
m

ed
ia

te
ly

 p
re

ce
di

ng
 

th
e 

fil
in

g 
of

 th
e 

re
gi

st
ra

tio
n 

st
at

em
en

t r
eq

ui
re

d 
to

 fi
le

 
E

xc
ha

ng
e 

A
ct

 re
po

rts
 w

ith
 re

sp
ec

t t
o 

a 
cl

as
s 

of
 A

B
S

 
in

vo
lv

in
g 

th
e 

sa
m

e 
as

se
t c

la
ss

, s
uc

h 
de

po
si

to
r a

nd
 

ea
ch

 s
uc

h 
is

su
in

g 
en

tit
y 

m
us

t h
av

e 
fil

ed
 a

ll 
m

at
er

ia
l 

re
qu

ire
d 

to
 b

e 
fil

ed
 re

ga
rd

in
g 

su
ch

 A
B

S
, a

nd
 s

uc
h 

m
at

er
ia

l, 
ot

he
r t

ha
n 

sp
ec

ifi
ed

 re
po

rts
 o

n 
Fo

rm
 8

-K
, m

us
t 

ha
ve

 b
ee

n 
fil

ed
 in

 a
 ti

m
el

y 
m

an
ne

r. 

N
ew

 tr
an

sa
ct

io
n 

re
qu

ire
m

en
ts

 a
do

pt
ed

 in
 p

la
ce

 o
f 

in
ve

st
m

en
t-g

ra
de

 c
re

di
t r

at
in

g 
re

qu
ire

m
en

t: 
 N

ew
 re

gi
st

ra
nt

 re
qu

ire
m

en
t: 

C
EO

 C
er

tif
ic

at
io

n.
 T

he
 C

E
O

 fo
r t

he
 d

ep
os

ito
r m

us
t 

m
ak

e 
ce

rta
in

 c
er

tif
ic

at
io

ns
 fo

r e
ac

h 
A

B
S

 s
he

lf 
of

fe
rin

g 
to

 th
e 

ef
fe

ct
 th

at
, a

m
on

g 
ot

he
r t

hi
ng

s,
 (i

) t
he

 
pr

os
pe

ct
us

 is
 m

at
er

ia
lly

 a
cc

ur
at

e 
an

d 
no

t m
is

le
ad

in
g 

an
d 

(ii
) t

he
 s

ec
ur

iti
za

tio
n 

is
 s

tru
ct

ur
ed

, b
ut

 n
ot

 
gu

ar
an

te
ed

, t
o 

pr
od

uc
e 

ex
pe

ct
ed

 c
as

h 
flo

w
s 

at
 ti

m
es

 
an

d 
in

 a
m

ou
nt

s 
to

 s
er

vi
ce

 s
ch

ed
ul

ed
 o

r r
eq

ui
re

d 
pa

ym
en

ts
 o

r d
is

tri
bu

tio
ns

 o
n 

th
e 

re
gi

st
er

ed
 A

B
S

. T
he

 
ex

ac
t f

or
m

 a
nd

 c
on

te
nt

 o
f t

he
se

 c
er

tif
ic

at
io

ns
 is

 s
et

 
fo

rth
 in

 th
e 

fin
al

 ru
le

s.
 

A
ss

et
 R

ev
ie

w
 P

ro
vi

si
on

. T
he

 tr
an

sa
ct

io
n 

ag
re

em
en

ts
 

fo
r e

ac
h 

A
B

S
 s

he
lf 

of
fe

rin
g 

m
us

t i
nc

lu
de

 p
ro

vi
si

on
s 

ap
po

in
tin

g 
an

 in
de

pe
nd

en
t a

ss
et

 re
pr

es
en

ta
tio

ns
 

re
vi

ew
er

, w
ith

 a
cc

es
s 

to
 a

ny
 re

le
va

nt
 u

nd
er

ly
in

g 
do

cu
m

en
ts

 (i
) t

o 
re

vi
ew

 a
ss

et
s 

fo
r c

om
pl

ia
nc

e 
w

ith
 th

e 
re

ps
/w

ar
ra

nt
ie

s 
in

cl
ud

ed
 in

 th
e 

un
de

rly
in

g 
tra

ns
ac

tio
n 

ag
re

em
en

ts
 (b

ut
 n

ot
 to

 d
et

er
m

in
e 

w
he

th
er

 
no

nc
om

pl
ia

nc
e 

co
ns

tit
ut

es
 a

 b
re

ac
h 

of
 a

ny
 c

on
tra

ct
ua

l 
pr

ov
is

io
n)

, w
hi

ch
 re

vi
ew

 w
ou

ld
 b

e 
re

qu
ire

d 
up

on
 th

e 
oc

cu
rr

en
ce

 o
f c

er
ta

in
 tr

ig
ge

rin
g 

ev
en

ts
, a

nd
 (i

i) 
to

 
pr

ov
id

e 
a 

re
po

rt 
of

 it
s 

fin
di

ng
s 

an
d 

co
nc

lu
si

on
s 

to
 th

e 
tru

st
ee

. 

D
is

pu
te

 R
es

ol
ut

io
n 

Pr
ov

is
io

n.
 T

he
 tr

an
sa

ct
io

n 
ag

re
em

en
ts

 fo
r e

ac
h 

A
B

S
 s

he
lf 

of
fe

rin
g 

m
us

t s
et

 fo
rth

 
di

sp
ut

e 
re

so
lu

tio
n 

pr
oc

ed
ur

es
 –

 m
ed

ia
tio

n 
or

 th
ird

-
pa

rty
 a

rb
itr

at
io

n 
(a

t t
he

 o
pt

io
n 

of
 th

e 
pa

rty
 m

ak
in

g 
a 

re
pu

rc
ha

se
 re

qu
es

t) 
– 

to
 a

dd
re

ss
 a

ss
et

s 
no

t 
re

pu
rc

ha
se

d 
w

ith
in

 1
80

 d
ay

s 
of

 a
 re

pu
rc

ha
se

 re
qu

es
t. 

In
ve

st
or

 C
om

m
un

ic
at

io
ns

 P
ro

vi
si

on
. T

he
 

tra
ns

ac
tio

n 
ag

re
em

en
ts

 fo
r e

ac
h 

A
B

S
 s

he
lf 

of
fe

rin
g 

m
us

t p
ro

vi
de

 fo
r t

he
 re

po
rti

ng
 o

f r
eq

ue
st

s 
by

 in
ve

st
or

s 
to

 c
om

m
un

ic
at

e 
w

ith
 o

th
er

 in
ve

st
or

s 
in

 c
on

ne
ct

io
n 

w
ith

 
th

e 
ex

er
ci

se
 o

f t
he

ir 
rig

ht
s 

un
de

r t
he

 te
rm

s 
of

 th
e 

A
B

S
. 

R
eg

is
tr

an
t R

eq
ui

re
m

en
ts

 R
el

at
in

g 
to

 C
om

pl
ia

nc
e 

w
ith

 N
ew

 T
ra

ns
ac

tio
n 

R
eq

ui
re

m
en

ts
. T

o 
th

e 
ex

te
nt

 
th

e 
de

po
si

to
r o

r a
ny

 is
su

in
g 

en
tit

y 
pr

ev
io

us
ly

 
es

ta
bl

is
he

d 
by

 th
e 

de
po

si
to

r o
r i

ts
 a

ffi
lia

te
s 

is
 o

r w
as

 a
t 

an
y 

tim
e 

du
rin

g 
th

e 
tw

el
ve

-m
on

th
 lo

ok
-b

ac
k 

pe
rio

d 
im

m
ed

ia
te

ly
 p

re
ce

di
ng

 th
e 

fil
in

g 
of

 th
e 

re
gi

st
ra

tio
n 

st
at

em
en

t r
eq

ui
re

d 
to

 c
om

pl
y 

w
ith

 th
e 

ne
w

 tr
an

sa
ct

io
n 

re
qu

ire
m

en
ts

, w
ith

 re
sp

ec
t t

o 
a 

pr
ev

io
us

 A
B

S
 o

ffe
rin

g 
in

vo
lv

in
g 

th
e 

sa
m

e 
as

se
t c

la
ss

, t
he

n 
su

ch
 d

ep
os

ito
r a

nd
 

ea
ch

 s
uc

h 
is

su
in

g 
en

tit
y 

m
us

t h
av

e 
tim

el
y 

fil
ed

: 

• 
A

ll 
C

E
O

 c
er

tif
ic

at
io

ns
; a

nd
 

• 
A

ll 
tra

ns
ac

tio
n 

ag
re

em
en

ts
 c

on
ta

in
in

g 
th

e 
re

qu
ire

d 
as

se
t r

ev
ie

w
 p

ro
vi

si
on

s,
 d

is
pu

te
 re

so
lu

tio
n 

pr
ov

is
io

ns
 a

nd
 in

ve
st

or
 c

om
m

un
ic

at
io

n 
pr

ov
is

io
ns

. 

C
ur

e 
pr

ov
is

io
n:

  I
f a

ny
 s

uc
h 

de
po

si
to

r o
r i

ss
ui

ng
 e

nt
ity

 
fa

ils
 a

ny
 p

or
tio

n 
of

 th
is

 n
ew

 re
gi

st
ra

nt
 re

qu
ire

m
en

t, 
th

e 
re

qu
ire

m
en

t w
ill

 b
e 

de
em

ed
 s

at
is

fie
d 

90
 d

ay
s 

af
te

r a
ll 

de
lin

qu
en

t c
er

tif
ic

at
io

ns
 a

nd
 tr

an
sa

ct
io

n 
ag

re
em

en
ts

 
ha

ve
 b

ee
n 

fil
ed

. 
  

 



Revised Shelf Eligibility Criteria  

18 

New Transaction Requirements  

The new transaction requirements for shelf eligibility are part of a broader ongoing effort 
by the SEC to remove references to credit ratings from its rules, in order to reduce the 
risk of undue reliance on those ratings. 

Similar to the current requirement that shelf ABS carry an investment grade credit rating, 
the new transaction requirements are designed to establish a category of ABS 
transactions that are appropriate for public offering off a shelf without prior staff review. 

The SEC believes that the new transaction requirements should encourage ABS issuers 
to design and prepare ABS offerings with greater oversight and care, and will provide 
investors with effective tools to address the enforceability of repurchase obligations and 
help overcome collective action problems.  



Revised Shelf Eligibility Criteria (cont’d)  

19 

CEO Certification 

Under the first new transaction requirement, the CEO of the depositor must provide a 
certification at the time of each ABS shelf offering about the disclosure contained in the 
prospectus and the structure of the securitization. 

The certification must be dated the date of the final prospectus and must be filed by the 
time the final prospectus is required to be filed. 

The SEC believes that the depositor’s CEO, as an officer at the highest level and a 
signatory to the registration statement, should be responsible for providing proper oversight 
of the transaction. 

Final rules specify exact form and content of the CEO certification; certification language 
may not be altered.  Issues in providing the certification must be addressed through 
disclosure in the prospectus. 

In response to the concerns of commenters, the SEC has made a number of significant 
changes to the language of the final certification, most notably in paragraph 4.  
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1.  Review of prospectus, familiarity with transaction:  He or she has reviewed the prospectus 
relating to the ABS and is familiar with, in all material respects, the characteristics of the 
securitized assets underlying the offering, the structure of the securitization, and all material 
underlying transaction agreements as described in the prospectus; 

2.  10b-5 certification:  Based on his or her knowledge, the prospectus does not contain any untrue 
statement of a material fact or omit to state a material fact necessary to make the statements 
made, in light of the circumstances under which such statements were made, not misleading; 

3.  Securitized assets, structure, and risks of ABS ownership are fairly presented:  Based on 
his or her knowledge, the prospectus and other information included in the registration statement 
of which it is a part fairly present, in all material respects, the characteristics of the securitized 
assets, the structure of the securitization and the risks of ownership of the ABS, including the risks 
relating to the securitized assets that would affect the cash flows available to service payments or 
distributions on the ABS in accordance with their terms; 

CEO Certification (cont’d) 

Under the final rule, the certification consists of five paragraphs, the substance of which 
are as follows: 



Revised Shelf Eligibility Criteria (cont’d) 
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CEO Certification (cont’d) 

4.  Securitization structured to produce cash flows/service distributions on ABS:  
Based on his or her knowledge, taking into account all material aspects of the 
characteristics of the securitized assets, the structure of the securitization, and the 
related risks as described in the prospectus, there is a reasonable basis to conclude 
that the securitization is structured to produce, but is not guaranteed to produce, 
expected cash flows at times and in amounts to service scheduled payments of 
interest and the ultimate repayment of principal on the ABS (or other scheduled or 
required distributions on the ABS, however denominated) in accordance with their 
terms as described in the prospectus; and 

5.  Securities law defenses:  The foregoing certifications are given subject to any and 
all defenses available to him or her under the federal securities laws, including any 
and all defenses available to an executive officer that signed the registration 
statement of which the prospectus referred to in this certification is a part. 



Revised Shelf Eligibility Criteria (cont’d) 

Transactional Safeguards re Enforceability of Repurchase Obligations 

The SEC notes the absence in most transaction documents of specific mechanisms to: 

The SEC believes the remaining new transaction requirements will provide investors with 
effective tools to address the enforceability of repurchase obligations and help overcome 
collective action problems. 

And believes these transactional safeguards should, in turn, provide incentives for parties 
that are obligated to repurchase to consider the characteristics and quality of the assets 
included in the pool. 

23 

  identify assets that may fail to comply with reps/warranties, 

  resolve questions as to whether any potential noncompliance constitutes a breach of 
the contractual provisions, and 

  help investors to communicate with each other in connection with exercise of their 
rights under the terms of the ABS. 



Revised Shelf Eligibility Criteria (cont’d) 

Asset Review Provision 

Under the second new transaction requirement, the transaction agreements for each ABS 
shelf offering must include provisions for review of the pool assets for compliance with the 
representations and warranties upon the occurrence of certain trigger events. 

24 



Revised Shelf Eligibility Criteria (cont’d) 

Selection of Reviewer:  PSA or other transaction agreement must provide for selection 
and appointment of an asset representations reviewer that is not: 

Prospectus must disclose reviewer’s name, experience, and compensation; its duties and 
responsibilities; any limitations on its liability and any terms of indemnification; any 
arrangements regarding its removal, replacement, or resignation, and how related 
expenses are paid; and any known, material relationships among the reviewer and the 
other transaction parties. 

If a reviewer resigns, or is removed or replaced, or if a new reviewer is appointed, then 
disclosure regarding the event and surrounding circumstances must be included in the 
Form 10-D report for the period in which it occurred. 

25 

  affiliated with any sponsor, depositor, servicer, or trustee; or 

  the party (or an affiliate of any party) hired by sponsor or an underwriter to perform 
pre‑closing due diligence work on the pool assets.  



Revised Shelf Eligibility Criteria (cont’d) 

Triggers for Review:  Review would be required upon the occurrence of a two-pronged trigger: 

  When a threshold of delinquent assets is reached; and 

  When an investor vote to direct a review; provided the agreement not require more than: 

–  5% of the total investors’ interest in the pool to initiate vote, and 

–  a simple majority of those interests voting to direct a review. 

26 

Delinquency prong 

Delinquency threshold must be specified in transaction agreements. 

Prospectus must disclose how threshold was determined to be appropriate, including a 
comparison of the threshold against delinquencies for prior pools. 

Investor vote prong 

Voting procedure must be specified in transaction agreements and disclosed in 
prospectus, and must incorporate restrictions on voting requirements outlined above. 

Voting procedure must clearly delineate rules and eligibility criteria in the event some 
investors arise via a resecuritization. 



Revised Shelf Eligibility Criteria (cont’d) 

Scope of Review:  Once triggers for review have been met, asset representations 
reviewer must review the pool assets for compliance with pool asset reps and warranties, 
but cannot be the party to determine whether any noncompliance constitutes a breach of 
any contractual provision (such determination reserved to the investors through the 
trustee). 

Review must include all assets that are 60+ days delinquent, as reported in most recent 
periodic report. 

Asset representations reviewer must have access to any underlying pool asset 
documents relevant to review. 

A report of the reviewer’s findings and conclusions must be provided to the trustee and a 
summary of the report must be included in a Form 10-D report. 

27 



Revised Shelf Eligibility Criteria (cont’d) 

Dispute Resolution Provisions 

Under the third new transaction requirement, the transaction agreements for each ABS 
shelf offering must set forth dispute resolution procedures to address assets not 
repurchased within 180 days of a repurchase request made pursuant to the terms of the 
transaction agreements. 

If a repurchase request remains unresolved at end of 180-day period, then party making 
the request may refer the matter, at its discretion, to either mediation or third-party 
arbitration. 

28 



Revised Shelf Eligibility Criteria (cont’d) 

Investor Communications Provisions 

Under the fourth new transaction requirement, the transaction agreements for each ABS 
shelf offering must provide for the reporting of requests by investors to communicate with 
other investors in connection with the exercise of their rights under the terms of the ABS. 

The party responsible for filing Form 10-D reports must include any such request in the 
Form 10‑D report for the period in which the request was received. 

Disclosure regarding the request must include: the name of requesting investor, date of 
request, that the investor seeks to communicate with other investors in connection with 
the exercise of rights under the transaction agreements, and a description of the method 
other investors may use to contact the requesting investor. 

Where requesting investor is not the record holder of the ABS, the person obligated to 
make the disclosure may require a written certification of beneficial ownership and one 
other form of documentation, such as a trade confirmation, an account statement, a letter 
from the broker-dealer, or other similar document.  

29 



Access to Effective Shelf 

Annual Compliance Check 

Under current rules, once a shelf registration statement is declared effective, an ABS issuer 
need not re-assess shelf eligibility until it files a new registration statement. 

Under the new rules, an ABS issuer must make an annual compliance check to determine 
whether the registrant requirements outlined above have been satisfied during the 12-month 
look-back period immediately preceding the check and, therefore, whether the issuer remains 
eligible to conduct takedowns off its effective shelf.  The compliance check must be made as of 
90 days after the end of the depositor’s fiscal year. 

The new rules allow a depositor or an issuing entity to cure a deficiency in compliance with the 
new registrant requirements by subsequently filing the required information and waiting for 90 
days, after which the depositor/issuing entity would be permitted to resume takedowns off its 
effective shelf.   

Notably, however, no corresponding mechanism is specified to cure deficiencies in compliance 
with the Exchange Act reporting registrant requirement.  In the absence of a cure mechanism, 
the related registration statement generally could not be used for further takedowns for up to 
one year from the date the depositor or the affiliated issuing entity that had failed to file 
Exchange Act reports then became current in its Exchange Act reports (assuming all other 
requirements had been met). 

30 



Access to Effective Shelf (cont’d) 

Annual Compliance Check – Depositor with a December 31 fye and an effective shelf 
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J       F      M       A      M       J       J        A       S      O      N       D       J       F       M       A      M       J       J       A       S        O      N       D 

Year 1 Year 2 

1 
2 

3 
4 

5 

6 

1 March 30 of Year 1:  Annual Compliance Check.  OK 

2 June 20 of Year 1:  Depositor conducts ABS takedown, but does not timely file transaction agreements that day. 

3 June 20 of Year 1 – March 30 of Year 2:  Depositor can continue to use existing shelf until it is required to perform its next 
annual compliance check, but would no longer be able to file a new shelf for a year. 

4 March 30 of Year 2:  Annual Compliance Check.   OK  
5 March 30 of Year 2 – June 20 of Year 2 (1 year after agreements should have been filed):  Depositor would not be 

able to use existing shelf and would not be able to file a new shelf. 

6 June 20 of Year 2:  Depositor would again be able to file a new shelf and, based on the adopting release, may be able to resume 
using existing shelf. 

Use existing shelf 
File new shelf 

Use existing shelf 
File new shelf 

Use existing shelf 
File new shelf 



Access to Effective Shelf (cont’d) 
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1 March 30 of Year 1:  Annual Compliance Check.  OK 

2 June 20 of Year 1:  Depositor conducts ABS takedown, but does not timely file transaction agreements that day. 

2’! July 1 of Year 1:  Depositor cures deficiency by filing delinquent transaction agreements.  

3’ June 20 of Year 1 – March 30 of Year 2:  Depositor can continue to use existing shelf until it is required to perform its next 
annual compliance check, and would be able to file a new shelf 90 days after July 1 (i.e., September 29 of Year 1). 

4’ 

5’ March 30 of Year 2 – March 30 of Year 3:  Depositor can continue to use existing shelf until it is required to perform its next 
annual compliance check and, assuming it continues to meet shelf eligibility criteria, would be able to file a new shelf. 

Annual Compliance Check – Depositor with a December 31 fye and an effective shelf 

J       F      M       A      M       J       J        A       S      O      N       D       J       F       M       A      M       J       J       A       S        O      N       D 

Year 1 Year 2 

1 

2 
3’ 

4’ 

5’ 

2’ 

Use existing shelf 
File new shelf 

Use existing shelf 
File new shelf 

March 30 of Year 2:  Annual Compliance Check.   OK 



Access to Effective Shelf (cont’d) 

Annual Compliance Check (cont’d) 

Rule 401 sets out the “requirements as to proper form” when a registrant seeks to file a 
registration statement under the Securities Act of 1933. 

33 

  Rule 401(a) provides that the form and content of a registration statement must conform to 
the rules and forms as in effect on the initial filing date of the registration statement. 

  Registrant determines that it is eligible to use SF-3 registration statement and, in signing 
SF-3 signature page, certifies that it has “reasonable grounds to believe that it meets all of 
the requirements for filing on Form SF-3.” 

  Rule 401(g)(1) provides, in relevant part, that “a registration statement…is deemed filed on 
the proper registration form unless the [SEC] object to the registration form before the 
effective date.” 

  New Rule 401(g)(4) provides, however, that, “notwithstanding that a registration statement 
may have become effective previously, requirements as to proper form…will have been 
violated for any offering of securities where the [registrant fails its Annual Compliance 
Check] as of 90 days after the end of the depositor’s fiscal year end prior to such offering.” 



Integrated Prospectus 

Under the final rules, an ABS issuer must include a single “form of” prospectus in the shelf 
registration statement, and prepare a single, integrated prospectus at the time of each 
takedown, thereby eliminating the practice of preparing a base prospectus and prospectus 
supplement. 

Disclosure relating to structural features, enhancement and other features that might vary from 
one takedown to the next would be presented in brackets in the form of prospectus, but only 
the disclosure applicable to the transaction at hand would be included in the prospectus at the 
time of a takedown. 

New Rule 430D requires an ABS issuer to amend its registration statement to add new 
structural features/forms of credit enhancement that were not previously contemplated in the 
form of prospectus, rather than simply describing them in the prospectus prepared at the time 
of a takedown. 

The final rules also eliminate the option of including prospectuses for multiple asset classes 
(and for multiple depositors) all in one shelf registration statement, and instead limit each 
registration statement to one form of prospectus for one asset class.1 
____________________ 
1  The SEC clarifies that this new requirement would not prevent a credit card ABS issuance platform with multiple affiliated depositor-
registrants from filing a shelf registration statement. 
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Pay-as-You-Go Registration Fees 

The final rules permit, but do not require, ABS issuers to pay registration fees as 
securities are offered off of a shelf registration statement, as opposed to the current 
practice of paying all fees upfront at the time the shelf registration statement is filed. 

The fee table on the cover of the registration statement would simply list the class(es) of 
securities registered and indicate that fees will be paid on a pay-as-you-go basis. 

The ABS issuer would pay the fee at the time the preliminary prospectus is filed and 
include a fee table on the cover page of the prospectus, calculated in accordance with 
the then-current fee rate. 

The SEC indicates that fees associated with unsold securities from a previously-filed 
registration statement, or from an uncompleted takedown, can be used to offset  
pay-as-you-go fees due for future takedowns. 

35 



Asset-Level Disclosure 

Transactions Subject to Rule 

SEC adopted a requirement for standardized asset-level disclosures for ABS where the 
underlying assets consist of: 

Disclosures are required to be provided in standardized XML format in a file referred to 
as an Asset Data File. 

The SEC did not adopt asset-level disclosure requirements for other asset classes (e.g., 
equipment loans and leases, student loans, etc.) or grouped account disclosure 
requirements for credit and charge cards. 
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  residential mortgages 

  commercial mortgages 

  auto loans & auto leases 

  debt securities (including resecuritizations) 



Asset-Level Disclosure (cont’d) 

Certain Modifications to Proposed Rule Driven by Privacy Concerns 

In light of privacy concerns about the proposed asset-level requirements, SEC re-opened 
comment period in February 2014 for a proposed approach that would have required 
issuers to make asset-level information available to investors and potential investors 
through an issuer-sponsored website rather than filing all of the information on EDGAR. 

Instead of adopting that proposal, SEC modified or omitted certain of the asset-level 
disclosures originally proposed for residential mortgages, auto loans and auto leases to 
mitigate re-identification concerns.   

Under final rule, the Asset Data File is to be filed and made publicly available on 
EDGAR. 

37 



Asset-Level Disclosure (cont’d) 

Standardized Data Points 

38 

Asset Class Number of Data Points in 
Proposed Rule 

Number of Data Points in 
Final Rule 

RMBS 362 270 

CMBS 182 152 

Auto Loans 110 72 

Auto Leases 116 66 

Debt Securities 83 60 



Asset-Level Disclosure (cont’d) 

Categories of Data Points 

Data points generally fall into the following categories: 

  Data points about the payment stream related to a particular asset (e.g., contractual 
terms, scheduled payment amounts, basis for interest rate calculations, etc.) 

  Data points relating to collateral (e.g., geographic location of the property, property 
valuation data, loan-to-value ratio, etc.) 

  Data points regarding performance of each asset over time (e.g., whether obligor is 
making payments, etc.) 

  Data points about losses relating to each asset (e.g., loss mitigation efforts, possible 
losses, etc.) 
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Asset-Level Disclosure (cont’d) 

Data Reporting Dates 

Unless otherwise specified in Schedule AL, the data is required to be reported as of:  

The issuer must disclose the beginning and end date for its reporting periods.  

If the data required is typically captured at a time other than the end of the reporting 
period, such as at origination, Schedule AL indicates the “as of” date of the data 
required.   
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Preliminary or Final 
Prospectus 

as of the most recent reporting period 

Periodic Reports as of the end of the reporting period covered by  
the Form 10-D 



Asset-Level Disclosure (cont’d) 

Form ABS-EE 

Issuer must file Asset Data File as required by Schedule AL as an exhibit to new Form 
ABS-EE 

Issuer may also file additional exhibits to Form ABS-EE, including exhibits providing: 

41 

  additional explanatory disclosure related to the Asset Data File 

  other asset-level information in addition to the standardized data points required by 
Schedule AL  



Other Disclosure Reforms 

Identification of Originators:  Regulation AB currently requires identification of 
originators apart from the sponsor or its affiliates only if the originator originates 10% or 
more of the pool assets.  The final rule adds a requirement to identify each originator 
originating less than 10% of the pool assets if the cumulative amount originated by 
parties other than the sponsor or its affiliates is more than 10% of the pool assets. 

Financial Information About Party with Repurchase Obligation:  Adds a requirement 
that, if the sponsor or a 20% originator is required to repurchase or replace any asset for 
breach of a representation or warranty, the ABS issuer must provide information 
regarding that party’s financial condition if its condition would affect its ability to 
repurchase to the degree that it could adversely impact the pool or the ABS. 

Economic Interest in Transaction:  Adds a requirement to (i) describe any interest that 
a sponsor, a servicer, a 20% originator, or any of their affiliates has retained in the 
transaction, including the amount and nature of that interest and (ii) disclose any hedge 
materially related to the credit risk of the securities that was entered into by such entity or, 
if known, by an affiliate of such entity to offset the risk position held. 
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Other Disclosure Reforms (cont’d) 

Prospectus Summary:  Adds an instruction to Item 1103(a)(2) to clarify that the 
prospectus summary should: 

Disclosure Regarding Modification Provisions:  Adds a requirement to describe any 
provision of the transaction agreements that governs changes to the terms of any asset, 
including how such change may affect the cash flows from the assets or to the ABS. 
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  be tailored to the particular asset pool backing the ABS; and 

  include statistical information about:  whether the loans in the pool were (i) originated 
under one or another underwriting/origination program, (ii) underwritten as exceptions 
to those underwriting/origination criteria and (iii) if applicable, modified after 
origination. 



Other Disclosure Reforms (cont’d) 

Static Pool Disclosure Requirements:  In an effort to increase the clarity, transparency, 
and comparability of static pool information, the SEC has adopted new rules relating to 
the presentation of static pool information, some of which apply to all issuers and others 
of which would apply only to amortizing asset pools. 

For all issuers, the final rules impose 5 new requirements: 
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  Provide narrative disclosure that provides introductory and explanatory information to 
introduce the static pool information presented. 

  Describe the methodology used in determining or calculating the characteristics and 
describe any terms or abbreviations used. 

  Describe how the assets in the static pool differ from the pool assets underlying the 
securities being offered. 

  Present static pool information in a graph if doing so would aid in understanding. 

  Explain why static pool disclosure is not included or why alternative information has 
been provided. 



Other Disclosure Reforms (cont’d) 

Static Pool Disclosure Requirements (cont’d) 

For amortizing asset pools, the final rules require that disclosure regarding delinquencies, 
cumulative losses and prepayment data:  
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  Must be presented in 30- or 31-day increments through no less than 120 days; and 

  Must include a graphical presentation of this information.  



Other Disclosure Reforms (cont’d) 

Filing Static Pool Data:  Amendments to Form 8-K and Item 601 of Regulation S-K are 
designed to make it easier for investors to search for static pool information filed on 
EDGAR. 

If an issuer wishes to incorporate static pool information by reference to a Form 8-K filing 
(rather than to include it in the prospectus), then it must: 
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  File the static pool information as Exhibit 106 to a Form 8-K by the date that the 
preliminary prospectus is required to be filed; and 

  Disclose in the prospectus that the incorporated static pool information is deemed to 
be a part of the prospectus and identify the related Form 8-K report and its filing date.  



Definition of “Asset-Backed Security”  

Changes to Reg AB-ABS Definition 

Reg AB-ABS definition currently requires that ABS be backed by a “discrete pool of 
assets” with 3 exceptions: 
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  A master trust exception, which permits master trusts to issue ABS that are backed 
by a dynamic pool of revolving or non-revolving assets; 

  A revolving period exception, which permits amortizing trusts that issue ABS  
backed by non-revolving assets to include a revolving period of up to three years; and 

  A prefunding exception, which permits ABS issuers to include a prefunding period 
of up to one year with prefunding limits of 50% of the offering proceeds or, in the case 
of master trusts, 50% of the total asset pool. 



Definition of “Asset-Backed Security” (cont’d) 

Changes to Reg AB-ABS Definition (cont’d)   

The SEC had proposed to further limit these exceptions to alleviate concerns that the pools 
were not sufficiently developed at the time of an offering to ensure that investors had adequate 
information about the assets and asset pool. These proposals would have: 

Under the final rules, the SEC has adopted further limitations to the prefunding exception, 
decreasing the prefunding limit from 50% to 25%, but has not adopted the proposed further 
limitations to the master trust exception or the revolving period exception.  

The rule changes relate to the “Regulation AB-ABS” definition only; and not to the more 
encompassing “Exchange Act-ABS” definition added to the federal securities laws under  
Dodd-Frank. 
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  Revised the master trust exception to exclude ABS that are backed by non-revolving 
assets; 

  Revised the revolving period exception to reduce the permitted length of the revolving 
period from three years to one year in the case of ABS backed by non-revolving assets; 
and 

  Revised the prefunding exception to decrease the prefunding limit from 50% to 10%. 



This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes 

only. It is general in nature and based on authorities that are subject to change. It is not intended as 

legal advice. Accordingly, readers should consult with, and seek the advice of, their own counsel with 

respect to any individual situation that involves the material contained in this document, the application 

of such material to their specific circumstances, or any questions relating to their own affairs that may 

be raised by such material. 
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