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2010 PROXY SEASON MATTERS

SEC Updates Compensation and Corporate Governance Disclosure Requirements;
Shareholder Proxy Access Deferred

The Securities and Exchange Commission (“SEC”) has recently adopted amendments to its rules
that are intended to enhance the disclosure required in connection with proxy solicitations and other
reports filed with the SEC. Specifically, the new rules require companies to disclose:

e the risks of compensation policies and practices;
e the role of the board in risk oversight and its leadership structure;

e additional corporate governance disclosure, including director qualifications, experience and
involvement in legal proceedings, as well as information regarding board diversity;

e the grant date fair valuation of equity awards (which may impact the determination of the
“named executive officers” of certain companies for 2009); and

e potential conflicts of interest involving compensation consultants.

In addition, the new rules require more timely disclosure of the results of a shareholder vote. The
enhanced disclosure requirements apply to companies that have a class of equity securities sub-
ject to SEC proxy rules, including investment companies registered under the Investment Company
Act of 1940 and smaller reporting companies (but not foreign private issuers). The full text of the
adopting release implementing the new rules (the “Release”) is located at http://sec.gov/rules/fi-
nal/2009/33-9089.pdf.

The rule changes generally apply to filings for registrants with a fiscal year end on or after Decem-
ber 20, 2009 and will therefore first affect calendar year-end companies planning to file their 2010
proxy statements in March or April. The SEC has issued Compliance and Disclosure Interpretations
(“C&DI") to the Release (last updated January 20, 2010), located at http://www.sec.gov/divisions/
corpfin/guidance/pdetinterp.htm.

Separately, the SEC reopened the comment period for its proxy access proposal. The new deadline
to submit comments to the proxy access proposal was January 19, 2010.

Creation of Risks by Compensation Policies and Practices

Disclosure enhancements were adopted in the Release to supplement the scope of the Compensa-
tion Discussion and Analysis (“CD&A”) section of proxy statements to include a new section regarding
how overall compensation policies may incentivize risk-taking. To the extent that risks arising from
compensation policies and practices are “reasonably likely” to have a material adverse effect on a
company, discussion of such policies and practices as they relate to risk management and risk-taking

incentives is now required.
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All Employees. Reporting companies are now required to address compensation policies and prac-
tices for all employees, including non-executive officers, if the compensation policies and practices
create risks reasonably likely to have a material adverse effect on the company. This marks a broad-
ening in scope beyond the disclosure required of named executive officers in the CD&A to include
disclosure of overall compensation policies and practices for employees generally. As a result, the
new disclosure requirements will not be part of the CD&A applicable to named executive officers (or
within the scope of the compensation committee report) under Regulation S-K ltem 402(b), but made
into a separate paragraph under Regulation S K Iltem 402(s). In the C&DI, however, the SEC does
recommend that Item 402(s) disclosure be presented together with the registrant’s other Item 402
disclosure.

Reasonably Likely. The “reasonably likely” threshold parallels that used in the Management Discussion
and Analysis (“MD&A”) rules, requiring a risk-oriented disclosure of known trends and uncertainties
material to the business. The elevated threshold is intended to prevent overburdening shareholders
and investors with voluminous disclosure of unnecessarily speculative information. Disclosure should
therefore be relevant to incentives in compensation policies and practices. If a company has differ-
ent compensation policies and practices for different groups that mitigate or balance incentives, they
may be considered in deciding whether risks arising from the company’s compensation policies and
practices are reasonably likely to have a material adverse effect on the company as a whole.

Adverse Effect. Disclosure is required only if the compensation policies and practices are reasonably
likely to have a material adverse effect on a company. In this regard, well-designed compensation
policies that enhance a company’s performance by encouraging innovation and appropriate levels of
risk-taking would not create a separate disclosure obligation.

Potential Trigger Situations. The SEC provides in the Release a non-exclusive list of situations that
may have the potential to raise material risks to a company, triggering disclosure obligations under the

new ltem 402(s) subsection. The enumerated, non-exclusive list of examples includes the following
compensation policies and practices:

a business unit that carries a significant portion of the company’s risk profile;
a business unit with compensation structured significantly different from other units;
a business unit significantly more profitable than other units;

a business unit where compensation expense is a significant percentage of the unit’s
revenues; and

practices that vary significantly from the overall risk/reward structure of the company, such
as when bonuses are awarded upon the completion of a task, while income and risk to the
company from the task extend over a significantly longer period of time.

Although a company may encounter any of the situations listed above, under appropriate circum-
stances, the company may properly conclude that its compensation policies and practices are not
reasonably likely to have a material adverse effect. Alternatively, there may be other features of the
compensation policies and practices that are not listed above which have the potential to incentiv-
ize its employees to create risks reasonably likely to have a material adverse effect. Disclosure, then,
depends on the particular circumstances relating to each company.

llustrative Example Issues. The SEC also provided several non-exclusive, illustrative examples of
issues appropriate for a company to address to the extent a company determines that disclosure is
required regarding its compensation policies or practices. By providing the following examples, the
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SEC adopts a principles-based approach, similar to its CD&A disclosure requirements, as a means of
eliciting meaningful disclosure:

e the general design philosophy of the company’s compensation policies and practices for
employees whose behavior would be most affected by the incentives established by the
policies and practices, as such policies and practices relate to or affect risk taking by those
employees on behalf of the company, and the manner of implementation;

e the company’s risk assessment or incentive considerations, if any, in structuring its
compensation policies and practices or in awarding and paying compensation;

e how the company’s compensation policies and practices relate to the realization of risks
resulting from the actions of employees in both the short term and long term, such as
through policies requiring clawbacks or imposing holding periods;

e the company’s policies regarding adjustments to its compensation policies and practices to
address changes in its risk profile;

e material adjustments the company has made to its compensation policies and practices as a
result of changes in its risk profile; and

e the extent to which the company monitors its compensation policies and practices to
determine whether its risk management objectives are being met with respect to
incentivizing its employees.

The SEC specifically cautions in the Release against generic or boilerplate disclosure. Instead, the
company must assess the information that is identified by the examples above in light of its unique
situation.

Disclosure Determination. Although many company boards of directors do not routinely review
compensation arrangements for rank and file employees, company boards or applicable committees
(e.g., compensation, audit or risk) should begin to play a central role in the deliberations and process-
es necessary for the determination of risk disclosure as a result of these developments. Companies
may wish to consider reviewing and, if necessary, amending their corporate governance policies and
committee charters to provide for this risk assessment and to establish or clarify the processes and
procedures for risk management and oversight, including the relationship among company manage-
ment, the board, and its committees in this process.

Consistent with the threshold used in MD&A disclosure, if a company has concluded that disclosure
is not required, there is no obligation to affirmatively state that it has determined that the risks arising
from its compensation policies and practices are not reasonably expected to have a material adverse
effect on the company. However, companies should consider acknowledging that the board of direc-
tors or applicable committee conducted a risk assessment, even if no disclosure is required. In any
event, companies should prepare, well in advance, an analysis responsive to these concepts to be
reviewed by management and the company’s board of directors or applicable committee.

New Disclosure about Board Leadership Structure and Its Role in Risk Oversight

A new disclosure requirement to Iltem 407 of Regulation S-K and a corresponding amendment to
ltem 7 of Schedule 14A require disclosure of the company’s leadership structure and the reasons why
such structure is the most appropriate for the company at the time of the proxy filing. Disclosure is
also required about the board of directors’ role in the company’s risk management process.
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Board Leadership Structure. The SEC believes that disclosure of a company’s board leadership
structure and the reasons the company believes such structure is appropriate will increase transpar-
ency for investors. As a result, the SEC designed new disclosure obligations to provide shareholders
and investors with additional information concerning the principal executive officer, the board chair-
man position, and, where applicable, the lead independent director position. A company is now
required to provide a brief description of the board leadership structure, including whether and why it
has chosen to combine or separate the principal executive officer and the board chairman positions
and the reasons why the company believes such board leadership structure is the most appropri-
ate structure for the company at the time of the proxy filing. In those companies where the role of
principal executive officer and board chairman are combined and a lead independent director is
designated to chair meetings of the independent directors, disclosure must be made as to whether
and why the company has a lead independent director and the role he or she plays in the leadership
of the company. The SEC has indicated in the Release that the new disclosure requirements are
intended to provide more investor transparency with regards to a company’s corporate governance,
not to influence a company’s decision regarding its board leadership structure. Nevertheless, the
new disclosure requirements, in combination with continued corporate governance scrutiny from
entities such as RiskMetrics Group, may accelerate the trend of companies to separate the offices of
chairman and principal executive officer. Companies may wish to update their corporate governance
policies to include an annual assessment of their chosen board leadership structure in order to affirm
the company’s belief that the structure is appropriate at the time it files its annual report.

Board’s Risk Oversight. Companies are additionally required to describe the board’s role in the over-
sight of risk, including, among others, credit risk, liquidity risk, and operational risk. Disclosure about
the board’s involvement in the risk oversight management process, similar to disclosure about the
leadership structure of the board, should provide important information to investors about how the
company perceives the role of its board and the relationship between the board and senior manage-
ment in managing the material risks facing the company. Companies are given flexibility in describing
how the board administers its risk oversight function, for example whether through the whole board
or through separate risk or audit committees. Companies are advised to consider addressing, where
relevant, whether the individuals who supervise the day-to-day risk management responsibilities
report directly to the board as a whole or to a board committee or how the board or committee oth-
erwise receives information from such individuals. If a company’s board does not have a committee,
such as the audit committee or separate risk committee, designated specifically to conduct the risk
oversight function, the company may consider amending its audit committee charter in this regard or
creating a new risk committee of the board for this purpose.

New Corporate Governance Disclosure Requirements

Director and Director Nominee Qualifications. Amended Regulation S-K Item 401(e) sets forth ad-
ditional disclosure requirements regarding directors and director nominees. Specifically, companies
must now disclose for each director and director nominee the particular experience, qualifications,
attributes, or skills that led the board to conclude that, in light of the company’s business and struc-
ture, the person should serve as a director of the company as of the time that the filing containing
such disclosure is made with the SEC. The expanded disclosure is required for all director nomi-
nees (including nominees put forward by third-party proponents), as well as for all existing directors
(including those not up for re-election in a particular year). The new rules do not specify the particular
information that should be disclosed, thus giving companies flexibility to include information most
relevant to them. In the Release, however, the SEC noted that if particular skills, such as risk assess-
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ment or financial reporting expertise, were part of the specific experience, qualifications, attributes, or
skills that led the board or third-party proponent to conclude that the person should serve as director,
such skills should be disclosed. In the C&DI, the SEC cautioned that directors or nominees may not
be presented on a “group” basis. Instead, a company must separately disclose why each person’s
particular and specific experience, qualifications, attributes, or skills led the board to conclude that he
or she should serve as a director.

Other Directorships. Amended Regulation S-K Iltem 401(e) also obligates companies to disclose any
public company and registered investment company directorships held by each director and director
nominee at any time within the past five years, rather than to disclose only those directorships cur-
rently held.

Legal Proceedings. Amended Regulation S-K Item 401(f) lengthens, from five to ten years, the period
of time for which disclosure of certain legal proceedings involving any director, director nominee or
executive officer is required, and also expands the type of legal proceedings for which disclosure is
necessary. These new legal proceedings include:

e any judicial or administrative proceedings resulting from involvement in mail or wire fraud or
fraud in connection with any business entity;

e any judicial or administrative proceedings based on violations of federal or state securities,
commodities, banking or insurance laws and regulations, or any settlement (except those
involving a civil proceeding among private parties) to such actions; and

e any disciplinary sanctions or orders imposed by a stock, commodities or derivatives
exchange or other self-regulatory organization.

Diversity in Director Nominee Process. Amended Regulation S-K Iltem 407(c) requires companies to
disclose whether, and if so how, the nominating committee considers diversity in identifying nominees
for director. If the nominating committee or board has a policy with regard to the consideration of
diversity in identifying director nominees, the company must disclose how the policy is implemented
and how the nominating committee or board assesses its effectiveness. In the Release, the SEC
specified that companies should be allowed to define diversity in ways that they consider appropri-
ate. For example, the SEC expressly noted that some companies may view diversity expansively to
include differences of viewpoint, professional experience, education, skills, and other qualities and
attributes that contribute to board heterogeneity, while other companies may view diversity in terms of
race, gender, and national origin.

As a result of these new disclosure requirements, companies should revisit their current corporate
governance guidelines and nominating committee charter to determine whether these matters are
currently addressed, or whether its corporate governance documents should be amended to clarify
the procedures required to be disclosed. In addition, companies should update D&O questionnaires
to solicit additional information regarding public company directorships, legal proceedings, and quali-
fications of directors and nominees.

Summary Compensation Table and Director Compensation Table Changes

As a result of the amended rules, companies must disclose in the Summary Compensation Table
and Director Compensation Table the aggregate grant date fair value of stock and option awards in
the year in which the grant was made (computed in accordance with FASB ASC Topic 718, formerly
FASB 123(R)), even if they are granted in respect of prior or future year’s performance. The C&DI
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specifies that grant date fair value reported for awards that are subject to time-based vesting should
exclude the effect of estimated forfeitures. This amendment reverses the controversial changes made
by the SEC immediately prior to the 2006 Christmas holiday which required stock awards and option
awards to be reported in an amount equal to the dollar amount recognized for financial statement re-
porting purposes, regardless of when they were granted. This new calculation method could result in
a significant change in how total compensation will be calculated for directors and named executive
officers. For example, if a company granted its named executive officers equity-based awards on De-
cember 31, 2009 that vested over three years, under the new rules, the company would be required
to report the fair value of the entire award as 2009 compensation. Under prior rules, the grant date
fair value would have been incorporated into the executive’s compensation over three years, and prior
years’ grants would also have been included in 2009 compensation to the extent such grants vested
during 2009. After this change, the allocation of awards from prior years, even if vesting in 2009, will
not be included as executive compensation for 2009.

This rule change could influence which executive officers are considered “named executive officers,”
whose detailed compensation information must be disclosed in the proxy statement. Under SEC
rules, “named executive officers” generally includes the CEO and CFO as well as the three other most
highly compensated executive officers based on their total compensation as reported in the Sum-
mary Compensation Table. As amended, if an executive officer who would not ordinarily be a named
executive officer receives a large one-time grant in a particular year, that executive officer could
become a named executive officer for that year. In the Release, the SEC specifically acknowledged
this consequence and indicated that in such situations the company can consider including compen-
sation disclosure for the executive officer who ordinarily would have been a named executive officer
to supplement the required disclosures. An equity award granted to an executive officer during 2009
and later forfeited because the officer leaves the company must nevertheless be included for purpos-
es of determining 2009 total compensation and identification of 2009 named executive officers.

Data for prior years, if included in the Summary Compensation Table, must be recalculated in ac-
cordance with the new rules. For equity awards that are subject to performance conditions, the
value that is to be reported is to be based on the probable outcome of such conditions, which should
be consistent with the estimate of the aggregate compensation cost to be recognized under ap-
plicable accounting rules, excluding the effect of estimated forfeitures. However, companies must
also disclose in footnotes to the Summary Compensation Table and Director Compensation Table the
value of the award at the grant date assuming that the highest level of performance conditions will be
achieved.

Companies should immediately consider how the new rules will impact the company’s reported total
compensation for its named executive officers and directors, in particular in connection with the
reporting year for year-end grants which may be made just prior to the end of the current year or in
the beginning of the new year. Because this total compensation calculation will impact the identity
of the company’s named executive officers, companies may consider whether it will be appropriate
to include supplemental compensation disclosure for executives who, but for large grants of stock,
would otherwise be considered named executive officers.

New Fee Disclosure Requirements Regarding Compensation Consultants

Under the amendments to ltem 407 of Regulation S-K, there are two scenarios in which disclosure of
the fees paid to compensation consultants is required.
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The Board’s Consultant Provides Additional Services. The first scenario is when the board, a com-
pensation committee, or other persons performing equivalent functions engages a consultant to
provide recommendations on executive and director compensation and the consultant (or its affiliates)
also provides additional services to the company (e.g., human resources advising). In the interest of
regulatory consistency, the SEC determined to set a threshold similar to the disclosure threshold for
transactions with related persons in ltem 404 of Regulation S-K which also deals with potential con-
flicts of interest on the part of related persons who have financial transactions or arrangements with
the company. As such, if the fee paid to the consultant for the additional services exceeds $120,000
during the fiscal year, then fee disclosure is required. In addition to the aggregate fee, the company is
required to disclose whether the decision to hire the consultant for non-compensation consulting was
made or recommended by management and whether the board approved this decision.

The Board Has Not Engaged Its Own Consultant. The second scenario requiring further disclosure
arises when the board has not engaged its own consultant (.e., management has engaged the
consultant). If this is the case, fee disclosure is required when a consultant (or its affiliates) provides
executive compensation consulting as well as non-executive compensation consulting services, pro-
vided the non-executive compensation consulting services exceed $120,000 during the fiscal year.

Note that the two above scenarios do not require disclosure of a description of additional services
performed. The SEC felt that requiring disclosure of the nature of the additional services would create
competitive harm and reveal confidential information.

The amendments specifically provide that fee amount and related disclosure is not required for
consultants engaged by management (regardless of the nature of the services) if the board has its
own consultant, so long as it is not the same consultant, as contemplated under the first scenario
above. The rule also provides that services involving only “broad-based non-discriminatory” plans or
dissemination of information (e.g., surveys) that are not customized to the company are not treated
as executive compensation consulting services under the new disclosure rules. However, if the
consultant’s role extends beyond those two types of services, the fees for these services that would
otherwise qualify for the exclusion from disclosure are then considered to be fees for determining or
recommending the amount or form of executive and director compensation for purposes of reporting
fees under the rule.

The new disclosure requirement is intended to provide information to shareholders about potential
conflicts of interest that may call into question the objectivity of the consultant’s advice and recom-
mendations on executive compensation. The effect of the new disclosure requirements may be that
companies begin to institute policies for boards of directors and board committees to engage con-
sultants only to the extent such consultants are not otherwise engaged by management. Companies
may wish to review their corporate governance policies and compensation committee charter in this
regard.

New Requirements for Reporting Shareholder Voting Results on Form 8-K

Under the prior rules, companies were required to report the results of shareholder voting at the end
of each quarter on Forms 10-Q or 10-K. The amendments now require that the preliminary results
of any shareholder vote be reported on Form 8-K within four business days after the shareholder
meeting. If the final voting results are not known until after four business days, the company must file
an amended Form 8-K reporting the final results. The amendments remove the requirement to report
such results on Forms 10-Q or 10-K. Companies should update annual meeting calendars to reflect
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these new requirements.

Transition Timing

The C&DI notes that if a company’s fiscal year ended on or after December 20, 2009, its Form 10-K
and proxy statements must comply with the new requirements if filed on or after February 28, 2010.
If an issuer files a preliminary proxy statement or a Form 10-K before February 28, 2010, the compa-
ny must comply with the new disclosure rules if it plans to file a definitive proxy statement after Febru-
ary 28, 2010. Where a company’s fiscal year ended before December 20, 2009, it does not need to
comply with the new rules, but may do so voluntarily. However, a new mandate to report proxy vote
results in a Form 8-K filing within four business days of a shareholder meeting will apply to any meet-
ings held after February 28, 2010, even for those issuers that mail their proxy statements earlier. If a
company'’s annual shareholders meeting takes place before February 28, 2010 and the Form 10-K
or Form 10-Q is due on that date or thereafter, the results of the meeting should be reported in the
“Other Information” item of the applicable form rather than in the “Submission of Matters to a Vote of
Security Holders” item.

SEC Defers Shareholder Proxy Access Proposal

The SEC reopened the comment period for its proxy access proposal until January 19, 2010. The ef-
fect of the extension was to confirm that, as expected, proxy access will not be adopted for the 2010
proxy season. The comment period for the proposal, which received over 500 comment letters in the
original comment period, was extended in order to allow interested persons to comment on data and
related analyses received at or after the close of the original public comment period. The SEC has re-
cently posted additional data and analyses, both for and against the proposal, in the proposal’s public
comment file and wants to provide an opportunity for interested persons to consider these materials
in their comments.

If you would like to discuss any of the issues discussed in this Client Alert, please contact any attorney in our Corporate
and Securities Group or visit us online at chapman.com.

This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on authorities that
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any individual situation that involves the material contained in this document, the application of such material to their specific circumstances, or any questions
relating to their own affairs that may be raised by such material. © 2010 Chapman and Cutler LLP. All Rights Reserved.
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