
TH
E B

A
N

K
IN

G
 LAW

 JO
U

R
N

A
L

V
O

LU
M

E
 136 N

U
M

B
E

R
 3

M
A

R
C

H
 2019

An A.S. Pratt® Publication	 MARCH 2019

PMS 289C

EdITOR’s NOTE: REQUIREMENTs 
Steven A. Meyerowitz

FEdERAL BANKING REGULATORs PROPOsE NEW BANK HOLdING 
COMPANY CATEGORY sYsTEM TO APPLY TO CAPITAL ANd LIQUIdITY 
REQUIREMENTs ANd TO ENHANCEd PRUdENTIAL sTANdARds 
Timothy P. Mohan and Robert E. Lockner

CRIMINAL sANCTIONs ENFORCEMENT FOCUsEs ON FOREIGN EXECUTIVEs 
Todd Harrison, Joseph B. Evans, and Timothy C. Cramton

APPELLATE COURT REVERsEs dIsALLOWANCE OF LENdER’s POsT-
BANKRUPTCY LEGAL FEEs 
Michael L. Cook

TOWARds CENTRAL BANK sOCIALIsM? MONETARY POLICY, CENTRAL 
BANK dIGITAL CURRENCIEs, ANd THE FUTURE POWER OF CENTRAL 
BANKs 
Valentin M. Pfisterer



THE BANKING LAW

JOURNAL

VOLUME 136 NUMBER 3 March 2019

Editor’s Note: Requirements
Steven A. Meyerowitz 117

Federal Banking Regulators Propose New Bank Holding Company
Category System to Apply to Capital and Liquidity Requirements
and to Enhanced Prudential Standards
Timothy P. Mohan and Robert E. Lockner 119

Criminal Sanctions Enforcement Focuses on Foreign Executives
Todd Harrison, Joseph B. Evans, and Timothy C. Cramton 136

Appellate Court Reverses Disallowance of Lender’s
Post-Bankruptcy Legal Fees
Michael L. Cook 148

Towards Central Bank Socialism? Monetary Policy, Central Bank
Digital Currencies, and the Future Power of Central Banks
Valentin M. Pfisterer 153



QUESTIONS ABOUT THIS PUBLICATION?

For questions about the Editorial Content appearing in these volumes or reprint permission,

please call:

Matthew T. Burke at ................................................................................... (800) 252-9257

Email: ................................................................................. matthew.t.burke@lexisnexis.com

Outside the United States and Canada, please call . . . . . . . . . . . . . . (973) 820-2000

For assistance with replacement pages, shipments, billing or other customer service matters,

please call:

Customer Services Department at . . . . . . . . . . . . . . . . . . . . . . . . . (800) 833-9844

Outside the United States and Canada, please call . . . . . . . . . . . . . . (518) 487-3385

Fax Number . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 828-8341

Customer Service Website . . . . . . . . . . . . . . . . . http://www.lexisnexis.com/custserv/

For information on other Matthew Bender publications, please call

Your account manager or . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . (800) 223-1940

Outside the United States and Canada, please call . . . . . . . . . . . . . . . (937) 247-0293

ISBN: 978-0-7698-7878-2 (print)

ISSN: 0005-5506 (Print)

Cite this publication as:

The Banking Law Journal (LexisNexis A.S. Pratt)

Because the section you are citing may be revised in a later release, you may wish to
photocopy or print out the section for convenient future reference.

This publication is designed to provide authoritative information in regard to the subject matter covered.
It is sold with the understanding that the publisher is not engaged in rendering legal, accounting, or other
professional services. If legal advice or other expert assistance is required, the services of a competent
professional should be sought.

LexisNexis and the Knowledge Burst logo are registered trademarks of RELX Inc. Matthew Bender, the
Matthew Bender Flame Design, and A.S. Pratt are registered trademarks of Matthew Bender Properties
Inc.

Copyright © 2019 Matthew Bender & Company, Inc., a member of LexisNexis. All Rights Reserved.

No copyright is claimed by LexisNexis or Matthew Bender & Company, Inc., in the text of statutes,
regulations, and excerpts from court opinions quoted within this work. Permission to copy material may
be licensed for a fee from the Copyright Clearance Center, 222 Rosewood Drive, Danvers, Mass. 01923,
telephone (978) 750-8400.

Editorial Office
230 Park Ave., 7th Floor, New York, NY 10169 (800) 543-6862
www.lexisnexis.com

(2019–Pub.4815)



Editor-in-Chief, Editor & Board
of Editors

EDITOR-IN-CHIEF
STEVEN A. MEYEROWITZ

President, Meyerowitz Communications Inc.

EDITOR
VICTORIA PRUSSEN SPEARS

Senior Vice President, Meyerowitz Communications Inc.

BOARD OF EDITORS
JAMES F. BAUERLE

Keevican Weiss Bauerle & Hirsch LLC

BARKLEY CLARK

Partner, Stinson Leonard Street LLP

MICHAEL J. HELLER

Partner, Rivkin Radler LLP

SATISH M. KINI

Partner, Debevoise & Plimpton LLP

DOUGLAS LANDY

Partner, Milbank, Tweed, Hadley & McCloy LLP

PAUL L. LEE

Of Counsel, Debevoise & Plimpton LLP

GIVONNA ST. CLAIR LONG

Partner, Kelley Drye & Warren LLP

STEPHEN J. NEWMAN

Partner, Stroock & Stroock & Lavan LLP

DAVID RICHARDSON

Partner, Dorsey & Whitney

STEPHEN T. SCHREINER

Partner, Goodwin Procter LLP

ELIZABETH C. YEN

Partner, Hudson Cook, LLP

iii



THE BANKING LAW JOURNAL (ISBN 978-0-76987-878-2) (USPS 003-160) is published ten

times a year by Matthew Bender & Company, Inc. Periodicals Postage Paid at Washington,

D.C., and at additional mailing offices. Copyright 2019 Reed Elsevier Properties SA., used

under license by Matthew Bender & Company, Inc. No part of this journal may be reproduced

in any form—by microfilm, xerography, or otherwise—or incorporated into any information

retrieval system without the written permission of the copyright owner. For customer support,

please contact LexisNexis Matthew Bender, 1275 Broadway, Albany, NY 12204 or e-mail

Customer.Support@lexisnexis.com. Direct any editorial inquires and send any material for

publication to Steven A. Meyerowitz, Editor-in-Chief, Meyerowitz Communications Inc.,

26910 Grand Central Parkway, #18R, Floral Park, NY 11005,

smeyerowitz@meyerowitzcommunications.com, 646.539.8300. Material for publication is

welcomed—articles, decisions, or other items of interest to bankers, officers of financial

institutions, and their attorneys. This publication is designed to be accurate and authoritative,

but neither the publisher nor the authors are rendering legal, accounting, or other professional

services in this publication. If legal or other expert advice is desired, retain the services of an

appropriate professional. The articles and columns reflect only the present considerations and

views of the authors and do not necessarily reflect those of the firms or organizations with

which they are affiliated, any of the former or present clients of the authors or their firms or

organizations, or the editors or publisher.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL LexisNexis Matthew

Bender, 230 Park Ave, 7th Floor, New York, NY 10169.

POSTMASTER: Send address changes to THE BANKING LAW JOURNAL, A.S. Pratt & Sons,

805 Fifteenth Street, NW., Third Floor, Washington, DC 20005-2207.

iv



Federal Banking Regulators Propose New Bank
Holding Company Category System to Apply
to Capital and Liquidity Requirements and to
Enhanced Prudential Standards

Timothy P. Mohan and Robert E. Lockner*

This article outlines features of the proposals to adjust the applicability of
certain capital and liquidity tests and certain enhanced prudential
standards for bank holding companies.

The Federal Reserve Board (“FRB”),1 Office of the Comptroller of the
Currency (“OCC”), and Federal Deposit Insurance Corporation (”FDIC”)
approved a notice of proposed rulemaking (“NPR”) that would revise the
thresholds for applying regulatory capital and liquidity requirements to banks
and bank holding companies (“BHCs”) and otherwise revise some of those
requirements (the “Interagency NPR”).2 Separately, the FRB approved an NPR
(the “FRB NPR”) to revise the Regulation YY enhanced prudential standards
(“EPS”) and the coverage of the Regulation Y capital planning requirements it
issued under Dodd-Frank and to make other regulatory changes.3

This article outlines features of the proposals to adjust the applicability of
certain capital and liquidity tests and certain EPS for BHCs. Both NPRs were
issued in response to the requirements of the 2018 bipartisan banking bill (S.
2155) enacted into law last May, which required the federal banking agencies
to end enhanced prudential standards for BHCs with less than $100 billion in
assets and, starting 18 months after S. 2155 became law, to end generally such

* Timothy P. Mohan is the chief executive partner of Chapman and Cutler LLP and is a
partner in the firm’s Banking and Financial Services Department and Asset Securitization
Department. Robert E. Lockner is a partner in the firm’s Banking and Financial Services
Department and the Asset Securitization Department. The authors may be reached at
mohan@chapman.com and lockner@chapman.com, respectively.

1 Technically, the Board of Governors of the Federal Reserve System.
2 A copy of the NPR can be found at https://www.federalreserve.gov/aboutthefed/boardmeetings/

files/draft-interagency-fr-notice-20181031.pdf.
3 Those changes include an amendment to Regulation PP to increase from $50 billion to

$100 billion the asset threshold for a “significant” BHC, in accordance with S. 2155, and
extensive amendments to Regulation LL dealing with savings and loan holding companies, which
are patterned off the FRB NPR’s treatment of BHCs described in this article. A copy of the FRB
NPR can be found at https://www.federalreserve.gov/aboutthefed/boardmeetings/files/draft-frb-
fr-notice-20181031.pdf.
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standards for BHCs with less than $250 billion in assets, except for BHCs with
at least $100 billion in assets when the agencies determine such standards are
appropriate to prevent or mitigate risks to financial stability or to promote the
safety and soundness of the affected BHCs.

FOUR NEW CATEGORIES FOR BHCs

Existing Categories

Today the major distinctions among BHCs are:

1. Whether they have at least $50 billion or less in assets (with $50
billion in assets being the cut-off for basic EPS);

2. Whether they have at least $250 billion in assets, or at least $10 billion
in foreign assets, or less (with the $250 billion total assets and $10
billion foreign assets being the thresholds for an “advanced ap-
proaches” BHC (“AA BHC”), which is required to compute “risk
weighted assets” (“RWAs”) under the “advanced approaches” (“AA”)
and the “standardized approach” (“SA”) for risk-based capital require-
ments and is also subject to various forms of other heightened
regulation, with all other BHCs only being required to compute RWAs
under the SA (each an “SA BHC”) and not being subject to that other
heightened regulation); and

3. Whether they have been designated a “global systemically important
bank” (“U.S. GSIB”), which imposes further heightened regulation.

As described below, these existing categories for BHCs determine most of the
regulatory distinctions currently in effect for BHCs.

Proposed New Categories

The two NPRs would create four new categories of BHCs, while retaining
for certain purposes all of the above described existing categories other than the
$50 billion asset category. In place of that threshold, all BHCs with less than
$100 billion assets would not be subject to any of the restrictions described in
this article (other than the generally applicable risk-based capital and leverage
requirements). The four new proposed categories of BHCs are:

Category IV: All BHCs with at least $100 billion, but less than $250
billion, in assets and less than $75 billion in any of (a) nonbank assets;4

4 Nonbank assets would be measured as the average amount of equity investments in
nonbank subsidiaries.
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(b) weighted short-term wholesale funding;5 (c) off-balance sheet
exposures;6 and (d) cross-jurisdictional activities.7

Category III: All BHCs with at least $250 billion in assets, or that have
at least at least $100 billion in assets and at least $75 billion in any of
the assets, funding, or exposures described in clauses (a)–(c) of the
above definition of Category IV BHCs, that do not qualify as Category
I or II BHCs.

Category II: All BHCs with at least $700 billion in assets, or at least
$100 billion in assets and at least $75 billion in cross-jurisdictional
activities, that are not Category I BHCs.

Category I: All BHCs that have been identified by the FRB as U.S.
GSIBs.

These proposed categories would only apply to U.S. BHCs that are not
foreign banking organizations (“FBOs”) or intermediate holding companies
(“IHCs”) of FBOs. The FRB NPR explains that IHCs will continue to be
subject to the current Regulation YY EPS applicable to them until the FRB
separately revises those rules. The FRB intends to soon issue an NPR to deal
with IHCs under Regulation YY.

CURRENT BANK CAPITAL REQUIREMENTS

Currently, bank regulatory capital requirements differ based upon three
criteria:

1. All BHCs and their subsidiary banks are subject to only the generally
applicable risk-based capital and leverage ratio requirements unless
they qualify as AA BHCs. This includes a requirement to maintain a
capital conservation buffer.8

2. AA BHCs (i.e., BHCs with at least $250 billion in assets or $10 billion

5 The proposed weighted short-term wholesale funding indicator would track the measure
currently reported on the Banking Organization Systemic Risk Report (FR Y-15) by BHCs and
be consistent with the calculation used for purposes of the GSIB surcharge rule.

6 The proposal would define off-balance sheet exposure based on measures currently reported
by BHCs with more than $100 billion in assets, specifically, as total exposure, as defined on FR
Y-15, minus total consolidated assets, as reported on the Consolidated Financial Statements for
Holding Companies (FR Y-9C).

7 Cross-jurisdictional activity would be defined as the sum of cross-jurisdictional assets and
liabilities, as each is reported on the FR Y-15 by BHCs.

8 Beginning in 2019 this will require BHCs and banks to maintain “common equity tier 1”
(“CET 1”) capital in the amount of 2.5 percent of RWAs in addition to the general 4.5 percent
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in foreign assets) and their subsidiary banks are required to compute
their risk-based capital ratio compliance based on the lower of the
ratios produced under AA and the SA and are required both to meet
a supplementary leverage ratio (“SLR”) test and to maintain any
required countercyclical capital buffer. They are also required to
compute their regulatory capital with the effects of most elements of
“accumulated other comprehensive income” (“AOCI”).

3. AA BHCs that are also GSIBs, and their subsidiary banks, must meet
all of the requirements applicable to AA BHCs and are separately
required to meet an enhanced supplementary leverage ratio (“eSLR”)
test (which also applies to their subsidiary banks) and to maintain a
GSIB capital buffer (which is not required for their subsidiary banks).

PROPOSED BANK CAPITAL REQUIREMENTS

Although the Interagency NPR would maintain all of the capital elements
described above that currently apply to BHCs and banks, it would rearrange
how BHCs and their subsidiary banks qualify for those requirements based on
four criteria:

1. Category IV BHCs and BHCs not included in Categories I–IV would be
subject only to the generally applicable risk-based capital and leverage
requirements, including the capital conservation buffer requirement.

2. Category III BHCs would no longer be AA BHCs and would be
permitted to opt-out of the effects of AOCI in computing their
regulatory capital, but they would remain subject to the SLR and any
countercyclical capital buffer requirement.

3. Category II BHCs would continue to be AA BHCs required to include
the effects of most elements of AOCI on their regulatory capital and
would otherwise have to comply with all of the requirements
applicable to Category III BHCs.

4. Category I BHCs (i.e., all U.S. GSIBs) would need to comply with all
the requirements applicable to Category II BHCs and would continue
to be subject to the GSIB capital buffer requirement.

The existing and proposed capital requirements are separately summarized in
Attachment A.

requirement for a total seven percent CET 1 ratio in order to avoid restrictions on dividends and
other payments.
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EXISTING BANK LIQUIDITY RATIO REQUIREMENTS

Currently, bank regulatory liquidity ratio requirements also differ based upon
three criteria:

1. All AA BHCs (and each of their bank subsidiaries with at least $10
billion in assets) are required to comply with the “liquidity coverage
ratio” (“LCR”) test (the “Full LCR”) and would be required to comply
with the proposed “net stable funding ratio” (“NSFR”) test (the “Full
NSFR”).

2. All BHCs with at least $50 billion in assets that are not AA BHCs are
required to comply with the Regulation WW, Subpart G “modified”
LCR test (the “Modified LCR”) and would be required to comply
with the proposed “modified” NSFR (the “Modified NSFR”).

3. All other BHCs and banks are not subject to either the Full or the
Modified LCR and would not be subject to either the proposed Full
or Modified NSFR.

PROPOSED BANK LIQUIDITY RATIO REQUIREMENTS

The liquidity requirements proposed in the Interagency NPR would also
divide BHCs into three groups:

1. Category I and II BHCs, and their bank subsidiaries with at least $10
billion in assets, would be required to comply with the Full LCR and
the proposed Full NSFR.

2. Category III BHCs, and their bank subsidiaries with at least $10 billion
in assets, would still be subject to the Full LCR and proposed Full
NSFR, but would not be required to maintain a 100 percent coverage
ratio unless they have at least $75 billion in weighted short-term
wholesale funding (“STWF”). The Interagency NPR proposes Cat-
egory III BHCs that do not have $75 billion of weighted STWF be
subject to a 70 percent to 85 percent coverage ratio.

3. Category IV BHCs and all BHCs with less than $100 billion in assets
(i.e., all BHCs that are not Category I, II, or III BHCs), and their
subsidiary banks, would not be subject to the Full or the Modified
LCR or NSFR.

The Modified LCR and the proposed Modified NSFR would be eliminated.

The existing and proposed liquidity ratio requirements are separately
summarized in Attachment B.
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EXISTING REGULATION YY ENHANCED PRUDENTIAL
STANDARDS

Regulation YY currently distinguishes among four types of BHCs in applying
enhanced prudential standards:

1. As required by Dodd-Frank Section 165(i)(2), all BHCs with less than
$50 billion, but more than $10 billion, in assets, and all banks with at
least $10 billion in assets,9 must conduct a Subpart B annual
company-run capital stress test, and any such BHC that is publicly
owned must meet the Subpart C risk committee and chief risk officer
requirements.

2. As the basic Dodd-Frank Section 165 EPS requirement, all BHCs
with $50 billion or more in assets must comply with the Regulation
YY requirements in Subparts D (covering capital stress tests, risk
management and risk committees, liquidity risk management, and
liquidity stress testing and buffers), E (covering annual FRB capital
stress test analysis), and F (covering semiannual company-run capital
stress tests).

3. In addition to these basic EPS, all AA BHCs with at least $250 billion
in assets must comply with the Subpart H single counterparty credit
limit (“SCCL”).10

4. In addition to all the EPS applicable to BHCS with at least $250
billion in assets, a U.S. GSIB is subject to minimum long-term debt
and total loss absorbing capital (“TLAC”) requirements, and other
restrictions, under Subpart G, a more restrictive SCCL (with stricter

9 Regulation YY only imposes this bank requirement on state member banks, because those
are the banks for which the FRB is the primary federal regulator. As dictated by Dodd-Frank
Section 165(i)(2), the OCC and FDIC separately imposed this bank requirement on national
banks and insured State non-member banks. S. 2155 eliminated the requirement for BHCs with
more than $10 billion, but less than $50 billion, in assets, so the FRB NPR would eliminate that
requirement from Regulation YY Subpart B, but S. 2155 did not eliminate the requirement for
banks and those requirements would remain in Subpart B and the corresponding OCC and
FDIC regulations.

10 Unlike the capital and liquidity ratio requirements described above, the SCCL does not
distinguish between BHCs depending upon whether they are AA BHCs, but depending upon
whether they have at least $250 billion in assets (one of the two asset thresholds for an AA BHC).
As noted below, this is also true for qualitative objections to Regulation Y capital plans, which
also apply to BHCs with at least $75 billion in nonbank assets (but not those with $10 billion
in foreign assets, but less than $250 billion in total assets and less than $75 billion in nonbank
assets).
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restrictions on exposures to other U.S. GSIBs) under Subpart H, and
requirements for qualified financial contracts in Subpart I.

Separate from Regulation YY EPS, the capital planning requirements in
Section 225.8 of Regulation Y (i.e., CCAR) require all BHCs with at least $50
billion in assets to participate in the CCAR capital planning program, with all
such BHCs subject to “quantitative objections” from the FRB. Capital plans
from BHCs with at least $250 billion in assets, or at least $75 billion in
nonbank assets, and from all U.S. GSIBs are also subject to “qualitative
objections” from the FRB.11

PROPOSED REGULATION YY ENHANCED PRUDENTIAL
STANDARDS

For all BHCs, the FRB NPR proposes to eliminate the Subpart E “mid-year”
(i.e., semiannual) company-run stress test. Aside from this change, the changes
to Regulation YY enhanced prudential standards proposed in the FRB NPR can
be divided into six categories:

1. As required by S. 2155, BHCs with less than $100 billion in assets
would no longer be subject to the Subpart B annual company-run
stress test requirement (although the requirement would continue to
apply to any bank with more than $10 billion in assets), and BHCs
with less than $50 billion in assets would no longer be subject to the
Subpart C risk committee and chief risk officer requirements.

2. BHCs with less than $100 billion, but at least $50 billion, in assets
would be subject to the Subpart C risk committee and chief risk officer
requirements (but as noted below such BHCs would no longer be
subject to the Regulation Y capital planning requirement).

3. Category IV BHCs would continue to be subject to the existing “basic”
Regulation YY standards in Subparts D-F, but for Category IV BHCs:

a. The Subpart D liquidity risk management provisions in Section
252.34 would be revised to (i) reduce from weekly to monthly
the computation of certain collateral positions and (ii) replace

11 The FRB can object to any BHC’s capital plan if it determines that the BHC “has not
demonstrated an ability to maintain capital above each minimum ratio on a pro forma basis
under expected and stressful conditions throughout the planning horizon.” Such an objection is
often referred to as a “quantitative objection.” Separately, for AA BHCs and other BHCs with
at least $75 billion in nonbank assets the FRB can object to such a BHC’s capital plan for any
of three reasons detailed in Section 225.8(f)(2)(ii)(B)(2)-(4) of Regulation Y, which are often
referred to as “qualitative objections.”
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prescriptive requirements for liquidity risk monitoring and risk
limits and for intraday exposure monitoring with a general
requirement that each Category IV BHC maintain such moni-
toring and limits as reflect its “capital structure, risk profile,
complexity, activities, and size” and, in the case of general
liquidity risk monitoring and risk limits, “are consistent with the
company’s established liquidity risk tolerance.”

b. The Subpart D liquidity stress testing and buffer requirements
in Section 252.35 would be revised to permit Category IV
BHCs to perform quarterly (rather than monthly) liquidity
stress tests.

c. The Subpart E supervisory stress test requirement would be
revised to provide only biennial (rather than annual) FRB stress
test analyses.

d. The Subpart F company-run stress test requirement would be
eliminated.

Category IV BHCs would continue not to be subject to the SCCL.
Under Regulation Y Category IV BHCs would continue to be “large
and non-complex” BHCs, for which the FRB can only issue “quan-
titative objections” to capital plans under the CCAR process.12

4. Category III BHCs would continue to be subject to all the existing basic
Regulation YY standards in Subparts D-F (and, if such a BHC had
$75 billion or more in weighted short-term wholesale funding, would
become subject to the same daily liquidity reporting as proposed for
Category I and II BHCs), except (as also proposed for Category I and
II BHCs through a revision to the FR 2052a reporting form) they
would no longer be required to perform “mid-cycle” (i.e., semiannual)
company-run stress tests. Under Subpart F, Category III BHCs would
only be required to conduct and disclose every other year a company-
run stress test. The SCCL would continue to apply to Category III
BHCs.

12 Section 225.8(f)(2)(ii) distinguishes between “large and non-complex” BHCs in clause (A)
and all other covered BHCs in clause (B), with clause (A) only permitting an objection to a
BHC’s capital plan if the FRB “determines that the bank holding company has not demonstrated
an ability to maintain capital above each minimum regulatory capital ratio on a pro forma basis
under expected and stressful conditions throughout the planning horizon.” In addition to this
basis for an objection, clause (B) permits the FRB to object to all other covered BHC capital plans
based on any of three separate categories of “qualitative” objections.
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5. Category II BHCs would be subject to all the restrictions applicable to
Category III BHCs and would continue to be subject to daily liquidity
reporting and annual, but not semiannual, company-run stress tests
and annual reporting of such stress tests.

6. Category I BHCs (i.e., U.S. GSIBs) would be subject to all the
restrictions applicable to Category II BHC and would continue to be
subject to the enhanced SCCL and all other existing EPS other than
the requirement for semiannual capital stress tests, which would be
eliminated for all BHCs.

In addition to Regulation YY, the FRB NPR proposes to revise the CCAR
capital planning requirements in Section 225.8 of Regulation Y to (i) require
only BHCs with at least $100 billion in assets to participate in the capital
planning program, and (ii) provide that FRB “qualitative” objections can only
be made to plans from Category I–III BHCs.

The existing and proposed Regulation YY EPS and Regulation Y CCAR
requirements are separately summarized in Attachment C.

When Will the New Rules Become Effective?

The new rules proposed in the two NPRs would only become effective if and
when the FRB and, in the case of the Interagency NPR, the OCC and FDIC
adopt final rules covering the relevant BHCs and banks.

Could the Final Rules be Different from the Proposed Rules in the
NPRs?

Yes. Both NPRs seek comments on the proposals and even raise alternative
possible categories for BHCs, as well as potential differences in the possible
treatment of those categories of BHCs.

What Alternative Types of Categories Were Mentioned in the NPRs?

The most extensive description of an alternative method is a discussion how
BHC categories could be established based on scores from the two methods
currently used to identify a U.S. GSIB. Lower scores from those used to identify
U.S. GSIBs would be used to place BHCs in Categories II–IV.13 U.S. GSIBs
would remain in Category I.

The NPRs also solicited comments suggesting other potential approaches.

What are the Predicted Effects if the Proposed Four Category System for
Classifying BHCs Were Adopted?

Aside from the changes in treatment outlined in this article, FRB staff
provided a list of what BHCs would be included in Categories I–IV. That list

13 See pages 32–35 of the Interagency NPR, available at https://www.federalreserve.gov/
aboutthefed/boardmeetings/files/draft-interagency-fr-notice-20181031.pdf.
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is reproduced in Attachment D. As can be seen, several current AA BHCs
would become Category III BHCs and one would become a Category IV BHC,
all of which would no longer be required to compute RWAs using the AA and
would be able to opt out of the effects of AOCI on their regulatory capital
computations.

Category III BHCs would also be able to comply with the Full LCR and the
proposed Full NSFR at a reduced coverage ratio. Category IV BHCs and other
BHCs with less than $100 billion but more than $50 billion in assets would no
longer be subject to the Modified LCR or the proposed Modified NSFR.

The four category classification of BHCs proposed in the NPRs would have
strikingly different effects on Northern Trust and American Express. Both
BHCs are currently AA BHCs because each has more than $10 billion in
foreign assets (although neither has $250 billion in assets). Because Northern
Trust has more than $75 billion in “cross-jurisdictional activities,” it would
become a Category II BHC, still an AA BHC, and subject to most of the same
requirements as a U.S. GSIB other than the U.S. GSIB capital buffer
requirement, the eSLR, and the special U.S. GSIB SCCL. Because American
Express has less than $75 billion in “cross-jurisdictional activities,” it would
become a “Category IV” BHC, no longer an AA BHC, and subject to the least
restrictive provisions applicable to any of the four categories of BHCs.

While the relief from liquidity and Regulation YY EPS proposed in the two
NPRs are significant for BHCs with less than $250 billion in assets, the relief
provided to BHCs with at least $100 billion, but less than $250 billion, in
assets can be viewed as less than what could have been expected under S. 2155.
That law required the banking agencies to eliminate enhanced standards for
BHCs with less than $100 billion in assets, which the NPRs would accomplish.

Separately, after 18 months the law only permitted the banking agencies to
apply enhanced standards to BHCs with less than $250 billion in assets based
upon findings that such standards would be appropriate to prevent or mitigate
risks to financial stability or to promote the safety and soundness of the affected
BHCs. In effect, the NPRs propose a finding that the Category IV BHC
standards are appropriate for all BHCs with at least $100 billion in assets and
that the more stringent Category II or III standards are appropriate for BHCs
with at least $100 billion in assets that also have at least $75 billion in the
separately measured cross-jurisdiction activities, nonbank assets, weighted
short-term wholesale liabilities, or off-balance sheet exposures that could cause
them to be treated as Category II or III BHCs.
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ATTACHMENT A

Existing Capital Requirements

1. All BHCs that
are not AA BHCs
(and their
subsidiary banks):

Risk-based capital Leverage AOCI Filter

i. Compute RWAs and
regulatory capital using
SA

i. Maximum leverage: May opt out from
requirement to adjust
regulatory capital
based upon AOCI.

Tier 1 capital/average
assets14 ≥ four percent

ii. Minimum risk-based capi-
tal requirements:

CET 1
capital/RWAs≥4.5
percent (plus CCB)

Tier 1
capital/RWAs≥
six percent

Total
capital/RWAs≥
eight percent.

Starting January 1, 2019, the
required capital conservation
buffer (“CCB”) will be 2.5
percent. That means the
minimum CET1 capital/
RWAs ratio will become
seven percent (it is currently
6.375 percent based upon a
transitional CCB requirement
of 1.875 percent). This seven
percent CET 1 capital/RWAs
test is not a minimum capital
requirement. Instead, a BHC
or bank that does not meet
the seven percent require-
ment would be limited or
even prevented from paying
dividends and making other
payments, including discre-
tionary bonus payments to
certain employees.

14 Average total consolidated assets as reported on the BHC’s or bank’s regulatory reports
minus amounts deducted from tier 1 capital such as goodwill, intangible assets, and certain
deferred tax assets.
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2. All AA BHCs
(and their
subsidiary banks)

Risk-based capital Leverage AOCI Filter

i. Compute RWAs and
regulatory capital sepa-
rately using the AA and
SA. Report the lower of
the two ratios.15

i. Maximum leverage: In
addition to the basic
four percent leverage
limit above, an AA
BHC, and it subsidiary
banks, must meet a
separate “supplemental
leverage ratio” (“SLR”)
that measures Tier 1
capital against “total
leverage exposure”
(“TLE”). The mini-
mum SLR is three
percent.

No opt-out. Must
apply most elements
of AOCI to regula-
tory capital
computations.

ii. Minimum risk-based capi-
tal requirements: Same as
above, except in addition
to the CET 1 CCB re-
quirement, an AA BHC
and its subsidiary banks
must maintain a CET 1
“countercyclical capital
buffer” to prevent restric-
tions on dividends and
other pay-outs. Currently,
only certain foreign juris-
dictions have imposed
countercyclical capital
buffers. Such foreign re-
quired buffers are
weighted based upon a
BHC’s overall exposure to
that jurisdiction, so that
some U.S. BHCs report
countercyclical capital
buffers.

15 For purposes of CET 1 and Tier 1 capital compliance, this means use the higher RWA
computation. Total capital differs under the SA and AA because certain allowances for loan and
lease losses included in total capital under the SA must be deducted under the AA.
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3. All U.S. GSIBs
(and their subsid-
iary banks)

Risk-based capital Leverage AOCI Filter

i. Compute RWAs and
regulatory capital the
same as for all AA BHCs.

i. Maximum leverage:
Same as for AA BHCs,
except under an “en-
hanced” SLR Tier 1
capital/TLE ≥ five per-
cent (i.e., there is a
two percent
enhancement).

Same as for all AA
BHCs.

ii. Minimum risk-based capi-
tal requirements: Same as
for all AA BHCs, except
in addition to the CET 1
CCB and potential CET
1 countercyclical capital
buffer, a U.S. GSIB BHC
(but not its subsidiary
banks) must maintain a
CET1 GSIB buffer.16 The
GSIB buffer operates the
same as the CCB and any
“countercyclical capital
buffer” (i.e., there are pro-
hibitions on dividends
and other payments unless
the GSIB buffer is
maintained).

Proposed Capital Requirements

1. All Category IV BHCs
and other BHCs that are
not Category I, II, or III
BHCs (and their
subsidiary banks)

Same as for current requirements for BHCs that are
not AA BHCs.

2. Category III BHCs and
their subsidiary banks

Same as for current requirements for BHCs that are
not AA BHCs, except the SLR leverage limit applies
and any countercyclical capital buffer would apply.

3. Category II BHCs and
their subsidiary banks

Same as for current requirements for AA BHCs.

4. Category I BHCs Same as for current requirements for U.S. GSIBs.

16 When the FRB issued the final GSIB surcharge rule in 2015, it estimated the GSIB buffer
would range from one to 4.5 percent based upon the U.S. GSIBs’ then existing scores under the
rule’s two scoring methods.

NEW BANK HOLDING COMPANY CATEGORY SYSTEM

131

xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> tgroup,  Default,  endmatter,  style_01
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03
xpath-> fn:para,  fn:footnote/fn:para,  footnote,  style_03


ATTACHMENT B

Existing Liquidity Requirements

1. All BHCs that have less than
$50 billion in assets

A. LCR: No form of liquidity coverage ratio
requirement applies.
B. Proposed NSFR: No form of net stable
funding ratio requirement would apply.

2. BHCs with at least $50
billion in assets that are not AA
BHCs

A. LCR: Modified LCR applies.
B. Proposed NSFR: Modified NSFR would
apply.

3. AA BHCs (including GSIBs)
and their subsidiary banks with
at least $10 billion in assets

A. LCR: Full LCR applies.
B. Proposed NSFR: Full NSFR would apply.

Proposed Liquidity Requirements

1. All Category IV BHCs and
other BHCs that are not
Category I, II, or III BHCs

Same as currently for BHCs with less than
$50 billion in assets (i.e., no form of LCR or
NSFR requirement).

2. Category III BHCs and each
of their bank subsidiaries with
at least $10 billion in assets

Same as currently for AA BHCs, except cov-
erage ratio under both LCR and NSFR
would be less than 1.0 (the proposal suggests
between 0.7 and 0.85).

3. Category I and II BHCs and
each of their bank subsidiaries
with at least $10 billion in
assets

Same as currently for AA BHCs.
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ATTACHMENT C

EPS under Existing and Proposed Regulation YY

1. Subpart B (Company run stress test requirements for smaller BHCs and for
banks)

a. Existing coverage:
BHCs with more than $10 billion but less than $50 billion in assets. State
member banks with more than $10 billion in assets.

b. Proposed coverage: Only state member banks with more than $10 billion in
assets.
2. Subpart C (Risk committee requirement for smaller publicly traded BHCs)

a. Existing coverage: Any publicly traded BHC with at least $10B but less than
$50B in assets.
b. Proposed coverage: Any BHC with $50 billion or more in assets.
3. Subpart D (EPS for BHCs with $50 billion or more in assets)

a. Existing coverage: Any BHC with $50 billion or more in assets.
b. Proposed coverage: Any BHC with $100 billion or more in assets

- with modifications for Category IV BHCs only:
- in liquidity risk management requirements (Section 252.34):
1. existing clause (g) extensive requirements for liquidity risk limits

and monitoring would only apply to Category I–III BHCs. New
clause (g)(2) requirements would apply only to Category IV
BHCs and would only require the existence of limits on liquidity
risk and monitoring consistent with BHC’s “established liquidity
risk tolerance and that reflect the company’s capital structure,
risk profile, complexity, activities, and size.”

2. existing clause (h) collateral, legal entity, and intraday liquidity
risk monitoring would remain the same except subclause (1)
would permit Category IV BHCs to compute collateral positions
monthly rather than the existing weekly requirement that would
continue to apply to Category I–III BHCs; and subclause (3)
would permit a Category IV BHC to establish and maintain
procedures for monitoring intraday liquidity exposures that “re-
flect its capital structure, risk profile, complexity, activities, and
size,” without needing to comply with the separate existing ex-
tensive requirements listed in subclause (3) that would continue
to apply to Category I–III BHCs.

- in liquidity stress testing and buffer requirements (Section 252.35):
1. existing clause (a)(2) frequency of tests would remain monthly

for Category I–III BHCs, but would be revised to quarterly for
Category IV BHCs.

4. Subpart E (supervisory stress tests for BHCs with $50B or more in assets)

a. Existing coverage: Any BHC with $50 billion or more in assets.
b. Proposed coverage: Any BHC with $100 billion or more in assets.

- with a modification to Section 252.44:
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1. existing clause (a) would no longer refer to an annual analysis. A
proposed new clause (c) would preserve annual FRB stress analy-
ses for Categories I–III BHCs, but would make such analyses
biennial for Category IV BHCs.

5. Subpart F (company-run stress tests)

a. Existing coverage: Any BHC with $50 billion or more in assets.
b. Proposed coverage: Any Category I, II, or III BHC (i.e., no coverage of Cat-
egory IV). But modified for:

(a) all BHCs: to eliminate “mid-year” company-run stress test in Section
252.55. (but that still applies to IHCs, subject to expected proposal
to change).

(b) Category III BHCs: to reduce frequency of company-run stress tests
from annual to biennial in Section 252.54(a)(2)(ii).

Subpart G (GSIB Requirements): NO PROPOSED CHANGES

Subpart H-SCCL

a. Existing coverage: Any BHC with at least $250 billion in assets and any U.S.
GSIB.
b. Proposed coverage: Any Category I–III BHC.
Capital Planning (CCAR) under Existing and Proposed Regulation Y

Section 225.8

Existing coverage: BHCs with $50 billion or more in assets.
Proposed coverage: BHCs with $100 billion or more in assets.
Existing definition of “large and noncomplex”17 BHC: Any BHC with less than
$250 billion in assets and less than $75 billion in nonbank assets that is not a
GSIB.
Proposed definition: Any BHC that is a Category IV BHC (the existing dollar
assets definition would continue to apply to IHCs until the expected proposal to
change their treatment is adopted).

17 Such BHCs are only subject to Section 225.8(f)(2)(ii)(A) objections (i.e., “quantitative
objections) not the more extensive clause (B) “qualitative objections” that the FRB can make to
plans submitted by other BHCs.
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ATTACHMENT D

List of Firms by Projected Category*

Category I
U.S. GSIBs

Category II
≥ $700b Total
Assets or ≥ $75b
in Cross-
Jurisdictional Ac-
tivity

Category III
≥ $250b Total
Assets or ≥ $75b
in NBA, wSTWF,
or Off-Balance
Sheet Exposure

Category IV
Other Firms with
$100b to $250b
Total Assets

Other firms
$50b to $100b
Total Assets

JPMorgan Chase Northern Trust U.S. Bancorp BB&T Corp. Synchrony Finan-
cial

Bank of America
Citigroup

PNC Financial
Capital One

SunTrust Inc.
American Express

Comerica Inc.
E*TRADE

Wells Fargo
Goldman Sachs

Charles Schwab Ally Financial
Fifth Third

Financial Silicon
Valley Bank

Morgan Stanley KeyCorp NY Community
Bancorp

Bank of New York
Mellon

Regions Financial
M&T Bank Hun-
tington

State Street Discover

* Projected categories are based on data for Q2 2018. Actual categories would be based on
four-quarter averages.
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