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Current Issues Relevant to Our Clients

OSHA Announces National Emphasis Program for COVID-19

On Friday, March 12, 2021, the Occupational Safety and Health Commission (“OSHA”) announced a National Emphasis
Program (“NEP”) for Coronavirus Disease 2019 (“COVID-19”). The announcement comes nearly a year after the World
Health Organization declared a worldwide pandemic relating to COVID-19. The OSHA Directive can be found at: https://w
ww.osha.gov/sites/default/files/enforcement/directives/DIR 2021-01 CPL-03.pdf

The NEP is in response to an Executive Order issued by President Biden on January 21, 2021 directing the Secretary of
Labor to launch a national program to focus OSHA enforcement efforts related to COVID-19 on industries with the largest
numbers of workers at serious risk. Under the NEP, OSHA will perform programmed COVID-19 inspections in certain
“high hazard” industries. “Primary Target Industries” for purposes of the NEP include (but are not limited to) health care
facilities, dentist offices, restaurants, warehousing/storage, supermarkets, assisted living facilities, correctional institutions,
and meat and poultry processing plants. Secondary Target Industries include (but are not limited to) agriculture,
construction, food manufacturing, chemical manufacturing, transportation equipment manufacturing, general merchandise
stores, and urban transit systems. OSHA area offices have the discretion to add or delete establishments from the list of
targeted employers based on factors such as local knowledge, media reports, and prior inspections. In addition, OSHA
has indicated that it will conduct follow-up inspections at worksites previously inspected for COVID-19 hazardous as part
of its targeting strategy.

A key focus of the NEP is protecting workers from retaliation for complaining about unsafe or unhealthful conditions
related to COVID-19. OSHA plans to accomplish this by distributing anti-retaliation information during inspections, through
outreach, and by referring allegations of retaliation to the Whistleblower Protection Program.

In addition to the NEP, OSHA will continue to focus on unprogrammed inspections relating to COVID-19 fatalities,
complaints, and referrals. OSHA strongly encourages, but does not require, states with State Plans to adopt the NEP. The
NEP is effective for no more than twelve months.

On January 29, 2021, OSHA issued Guidance on Mitigating and Preventing the Spread of COVID-19 in the Workplace.
OSHA also previously issued industry-specific guidance on COVID-19 and the Center for Disease Control and state and
local health departments have done the same. OSHA, however, has not yet promulgated any regulatory standards with
respect to COVID-19. As such, any citations issued as the result of an inspection conducted pursuant to the NEP will
most likely be based on the General Duty Clause from the OSHA Act of 1970. The General Duty clause requires that
employers provide a work environment “free from recognized hazards that are causing or are likely to cause death or
serious physical harm.” It remains to be seen whether OSHA will issue an emergency temporary standard related to
COVID-19 or, given the increasing availability of vaccines, a more general standard that is broader than the current
pandemic.
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For More Information

If you would like further information concerning the matters discussed in this article, please contact Kristin Parker or the
Chapman attorney with whom you regularly work:

Kristin L. Parker
Chicago

312.845.3481
kparker@chapman.com
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This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on authorities that are subject to
change. It is not intended as legal advice and no attorney-client relationship is created. Accordingly, readers should consult with, and seek the advice of, their own counsel
with respect to any individual situation that involves the material contained in this document, the application of such material to their specific circumstances, or any questions
relating to their own affairs that may be raised by such material.

To the extent that any part of this summary is interpreted to provide tax advice, (i) no taxpayer may rely upon this summary for the purposes of avoiding penalties, (ii) this
summary may be interpreted for tax purposes as being prepared in connection with the promotion of the transactions described, and (iii) taxpayers should consult independent
tax advisors. © 2021 Chapman and Cutler LLP. All rights reserved. Attorney Advertising Material.

Charlotte Chicago New York Salt Lake City San Francisco Washington, DC 2



