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On November 10, 2025, the United States Court of Appeals for the Tenth Circuit issued the long-awaited
decision on Colorado’s Depository Institutions Deregulation and Monetary Control Act of 1980 (DIDMCA)
opt-out legislation. In 2023, Colorado enacted H.B. 23-1229 to opt out of DIDMCA §§ 521-523. These
provisions provide parity with national banks and allow state-chartered banks to charge interest as
allowed in the state they are located and preempt conflicting state laws allowing exporting of those rates
to other states. But Section 525 of DIDMCA allowed states to opt out of this federal preemption. Only
lowa and Puerto Rico have opted out until Colorado’s enactment which the state asserts would limit
interest rate charges from out-of-state state-chartered banks to borrowers in Colorado. The law does not
apply to national banks which may export their rates and fees nationwide without any state opt out rights.

The statute’s opt out provision is tied to loans made in the opt out state — which until now has not been
interpreted by a court.

Uncertainty for Marketplace Lending Programs

On March 25, 2024, three trade associations brought suit in the federal district court of Colorado seeking a
declaratory judgment that the law was void and seeking injunctive relief to avoid the implementation of the law. In
June 2024, the federal district court granted the preliminary injunction, holding that the loans are “made” where the
lender is located and not where the borrower resides. Colorado immediately appealed the case to the Tenth Circuit
Court of Appeals, and during the appeal, after the change in federal administrations, the FDIC notably withdrew its
prior position in support of the State. In a 2-1 decision on November 10, 2025, the Tenth Circuit reversed the lower
court’s preliminary injunction, holding that DIDMCA's opt-out provision allows states to opt out of federal preemption
on “loans made in such State”, and the loan is made where either the lender or borrower are located. As the dissent
pointed out, this creates additional uncertainty as the law of two states could apply which could involve different
interest rates.

The reversed injunction will remain in place for a short period until the time to file a petition for rehearing expires.
The trade associations may request either an en banc hearing (review by the full panel of the Tenth Circuit judges for
exceptionally important cases) or petition for review by the US Supreme Court.

If the injunction is lifted and the DIDMCA opt-out becomes effective, lending to Colorado residents by out-of- state
state-chartered banks (but not national banks) will be limited to the maximum rate available to a Colorado state bank
which currently is 21%. The broader concern of the industry is that this decision may encourage other states inclined
to pass their own DIDMCA opt-out legislation to pursue such legislation. If additional states opt-out, and their
legislation are similarly upheld or the state is within the Tenth Circuit, the uniformity in marketplace lending programs
offered by state-chartered banks in reliance on preemption principles will continue to erode, resulting in applying
state-specific interest rate limits for consumer lending for states that have passed DIDMCA opt-out legislation. Or
there could be a movement toward working with national banks rather than state banks to avoid this issue. Such
legislation makes state-chartered banks less attractive as a charter alternative.

Of note, certain general purpose credit cards meeting Colorado's definition are exempt from the opt-out and could
spur the providing of revolving credit card products to Colorado residents.
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For More Information

If you would like further information concerning the issues discussed in this article, please contact the authors below,
or the Chapman attorney with whom you regularly work:

Marc Franson Judy Chen Stacey Kim

Partner Senior Counsel Associate
312.845.2988 415.278.9032 312.845.2956
franson@chapman.com judychen@chapman.com skim@chapman.com

1 Nat’l. Ass’n. of Ind. Bkrs., et al., v. Weiser, No. 24-1293 (10" Cir. 11/10/2025).

This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on
authorities that are subject to change. It is not intended as legal advice and no attorney-client relationship is created. Accordingly, readers should
consult with, and seek the advice of, their own counsel with respect to any individual situation that involves the material contained in this document, the
application of such material to their specific circumstances, or any questions relating to their own affairs that may be raised by such material.

To the extent that any part of this summary is interpreted to provide tax advice, (i) no taxpayer may rely upon this summary for the purposes of
avoiding penalties, (ii) this summary may be interpreted for tax purposes as being prepared in connection with the promotion of the transactions
described, and (iii) taxpayers should consult independent tax advisors.
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