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In a decision with significant implications for any non-lawyer who uses artificial intelligence tools to
research or analyze legal matters, Judge Rakoff of the United States District Court for the Southern
District of New York, in United States of America v. Heppner, 25-cr-00503-JSR, ruled on February 10,
2026 that documents generated through a public Al platform were not protected by the attorney-client
privilege or the work product doctrine." Specifically, the Court granted the Government's motion to access
documents that defendant Bradley Heppner created using the Al tool Claude before his arrest on federal
fraud charges.

Background

Heppner is charged with securities fraud, wire fraud, conspiracy, making false statements to auditors, and falsification
of records arising from an alleged scheme to defraud investors in connection with a financial services company he
founded and controlled as CEO.?

During the execution of a search warrant at Heppner’s residence, federal agents seized electronic devices containing
documents that Heppner had generated by inputting queries into Claude relating to the Government’s investigation
(the “Al Documents”).2 Heppner's counsel informed the government that Heppner created the Al Documents before
his arrest and later shared them with his attorneys, and that some of the information Heppner input into Claude he
had learned from his counsel.* Heppner asserted that the Al Documents were privileged and requested their
segregation from the Government attorneys, a request to which the Government agreed pending a privilege
determination by the Court.®

The Government’s Motion

The Government filed a “Motion for a Ruling that Documents the Defendant Generated Through an Artificial
Intelligence Tool Are Not Privileged” in which it argued that the Al Documents were not protected by the
attorney-client privilege and not shielded by the work product doctrine.®

The attorney-client privilege “protects communications (1) between a client and his or her attorney (2) that are
intended to be, and in fact were, kept confidential (3) for the purpose of obtaining or providing legal advice.”” The
Government made a number of arguments as to why the attorney-client privilege did not apply to the Al Documents:

= The Al Documents were not communications between Heppner and his counsel. Rather, they were made
between Heppner and a public Al tool that is not an attorney. The Government analogized Heppner’s use of
Claude to him asking friends for input on legal matters, an act that does not create privileged communications.?

= The Al Documents were not created for the purpose of obtaining legal advice from counsel. Specifically,
Claude’s “Constitution,” terms of service, and other public materials expressly disclaim Claude’s ability to give
legal advice and instead suggest that the user consult with a qualified lawyer.®

= The Al Documents were not confidential. Rather, Heppner voluntarily shared his prompts with a third-party
commercial Al platform that is publicly accessible. Claude’s Privacy Policy explicitly advises users that it collects
data on prompts and outputs, uses this data to train its Al tool, and may disclose this data to governmental
regulatory authorities and third parties.™®
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= Heppner’s subsequent transmission of the Al Documents to his attorneys did not retroactively cloak
them with privilege. Well-settled law holds that sending non-privileged documents to counsel does not make
them privileged."" It is equally well-established that while a communication to one’s attorney may be privileged,
the underlying information or facts in that communication are not.'?

The Government also argued that the Al Documents were not shielded by the work-product privilege, which “provides
qualified protection for materials prepared by or at the behest of counsel in anticipation of litigation or for trial.”'3
Heppner admittedly created the Al Documents on his own initiative, not at counsel's direction, and thus should not be
able to later claim that he prepared the documents at the behest of counsel in anticipation of trial, as required to
assert the work product privilege.

The Court’s Ruling

The Court orally granted the Government's motion from the bench on February 10, 2026, holding that Heppner failed
to meet his burden of establishing both attorney-client privilege and the work product privilege over the Al
Documents.™

Takeaways and Implications

While this ruling is based on fundamental and well-established rules regarding attorney-client privilege and the work
product doctrine, and thus is not necessarily surprising, it nevertheless has potentially far-reaching consequences for
non-lawyer individuals and organizations who use public Al tools to research legal matters:

= Communications with public Al tools may not be privileged. Communications with public Al tools may not
satisfy the requirements of the attorney-client privilege because Al tools are not attorneys, do not provide legal
advice, and inputs to them are not confidential. Further, later sending the Al-generated results to a lawyer will
not retroactively cloak them with privilege.

= Public Al tool privacy policies are important. Courts may examine whether Al tool privacy policies permit
disclosure of user data to third parties and governmental authorities when evaluating confidentiality claims so
such policies should be carefully reviewed prior to use of the Al tool.

=  Sharing privileged information with a public Al tool might waive privilege. Taking the ruling a step further, it
is reasonable to also conclude that sharing confidential attorney-client communications with a public Al tool might
waive any privilege that could otherwise attach to those communications.

Clients and counsel should carefully consider these implications before using public Al tools to analyze confidential
legal matters. Further, organizations may want to review their policies and procedures regarding the use of public Al
tools in connection with legal matters, particularly in the context of ongoing or anticipated litigation.

For More Information

We are available at any time to answer questions, discuss scenarios, and provide guidance. If you would like further
information concerning the matters discussed in this article, please contact a member of the Litigation Department or
visit us online at chapman.com.
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This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on
authorities that are subject to change. It is not intended as legal advice and no attorney-client relationship is created. Accordingly, readers should
consult with, and seek the advice of, their own counsel with respect to any individual situation that involves the material contained in this document, the
application of such material to their specific circumstances, or any questions relating to their own affairs that may be raised by such material.

To the extent that any part of this summary is interpreted to provide tax advice, (i) no taxpayer may rely upon this summary for the purposes of
avoiding penalties, (ii) this summary may be interpreted for tax purposes as being prepared in connection with the promotion of the transactions
described, and (iii) taxpayers should consult independent tax advisors.
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