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IRS Releases Guidance Expanding Management Contract Safe Harbors

Generally, federal tax laws restrict the use of tax-exempt governmental use bonds by nongovernmental, non-public users,
which is referred to as “private business use.” The tax laws do allow for a de minimis amount of private business use of
tax-exempt bond financed property. However, if there is private business use of bond-financed property in excess of the de
minimis allowance, tax-exempt governmental use bonds may lose their tax-exempt status.

Private business use can result from actions such as leasing bond-financed property to nongovernmental entities and selling
bond-financed property, but can also result from a governmental entity entering into a management or service agreement with
a nongovernmental service provider to manage, or provide services with respect to or at, a bond-financed facility. For
example, a school district may hire a third party to manage its food service in a cafeteria that was financed with tax-exempt
bonds, or a park district or municipality may hire a third party to manage its golf course or clubhouse that was financed with
tax-exempt bonds. Such arrangements are likely to be management contracts.

In Revenue Procedure 97-13, the IRS provided written guidance on management contracts and set forth certain safe harbors
for management contracts that will not be considered to result in private business use. The safe harbors that a management
contract may fit within depend upon the compensation arrangements, term and cancellation provisions in the management
contract. In November 2014, the IRS released additional guidance in Notice 2014-67 that modified Revenue Procedure 97-13.
Notice 2014-67 expands the management contract safe harbor guidelines to permit certain productivity awards and certain
additional types of 5-year contracts that will not result in private business use. A detailed discussion of the new guidance in
Notice 2014-67 is available here.

An issuer should review its management or service contracts relating to its tax-exempt bond financed property on an annual
basis as part of its post-issuance compliance policies and contact bond counsel with any questions on whether a management
contract meets the safe harbors.

For More Information

To discuss any of the topics covered in this alert, please contact a member of our Public Finance Group or visit us online at
chapman.com.
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