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Considering a Shareholder Engagement Policy — The What, Why and How

Today, many shareholders may feel that the traditional investor
communication and relations model is not adequate. Often,
written communications are viewed as impersonal and
outdated and shareholder meetings typically occur only
annually and are rarely seen as leading to meaningful
dialogue. Moreover, corporate governance is evolving and
shareholders have more effective power to elect their own
representatives to the board. For example, according to
Institutional Shareholder Services Inc. (“ISS”), 2015 was the
first year when a majority of all US companies have had some
form of majority voting and annual elections.” Further, US
companies are increasingly adopting proxy access bylaws that
provide shareholders with another means of communicating
potential dissatisfaction with the board or management.2 In
response to these changes, companies should consider
establishing an effective two-way communication structure with
shareholders.

Arguably, existing shareholder dissatisfaction with
management and certain corporate governance practices
(e.g., executive compensation) has given way to a rise in
shareholder activism over the past several years. Additionally,
companies may find themselves publicly subjected to
shareholder activist demands, which demands have led some
companies to divest underperforming businesses, increase
share buyback programs or change board or company strategy
and governance practices.3 These changes, despite satisfying
certain shareholders and activists at the time, are not always
beneficial for the company and its shareholders in the long
term. As the role of shareholders in company affairs becomes
increasingly prominent and customary, companies will likely
benefit from actively engaging their shareholders and adopting
policies to ensure that the dialogue between them remains
open and changes made to corporate strategy or governance
satisfy the needs and expectations of both sides.

Establishing a shareholder engagement policy will assist with
providing the company (including its board of directors and
management) with formal guidelines to address interactions
with shareholders, including shareholder activists. Further,
such a policy will provide shareholders with formal guidance as
to the methods and topics of engagement with the company.
This article highlights the importance of shareholder
engagement and presents a range of considerations and
examples that will help company leadership design, implement
and disclose an effective engagement policy.

Why Implement a Shareholder Engagement
Policy?

What Is Shareholder Engagement?

Shareholder engagement refers to the methods in which
shareholders can communicate their views, concerns and
ideas to the board of directors and company management and,
conversely, the ways that boards and management can
communicate their perspectives to shareholders. It includes
direct communication about corporate governance and other
topics such as strategy, risk management or executive
compensation, which may receive little attention during the
usual conversations at the shareholders’ annual meeting or
other traditional means of shareholder engagement.4
Engagement can take many forms, such as a shareholder vote
or written consent, annual meeting, quarterly analyst/investor
meetings, one-on-one meetings, an annual report, or a
corporate social responsibilities report.

Regardless of the form in which engagement occurs, effective
engagement benefits both companies and their shareholders.
For shareholders, it facilitates a better understanding of the
company; for companies, it offers a more complete picture of
the diverse views of their shareholders.” This understanding
may lead to enhanced management credibility and authority or
increased shareholder goodwill and trust through improved
transparency, which can have a positive impact when a
company is facing a proxy fight or crisis arising from
misunderstanding or lack of communication regarding
corporate governance and other issues that are important to
shareholders.® Shareholders can also serve as a source of
advice since they may have a unique perspective on a
company’s performance or industry.

Current Issues Concerning Shareholder Engagement

As the possibility of management changes, alterations to
corporate strategy, or purported shareholder-friendly moves
such as a stock buyback or dividend issuance or increase are
becoming more attractive to some investors, boards face
heightened pressure to respond to investors who want to see
these changes.
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It has been reported that the most common board responses to
shareholder pressure are the expansion of compensation
explanations in the proxy statement, the revision of executive
compensation plans, and the alteration or implementation of
dividends and stock buybacks.7 These changes can placate
investors, but making these changes with that goal in mind
may not be in a company’s long-term interest.

More than 20% of surveyed boards of public companies have
been approached by an activist investor in the past year.8 Yet,
in 2015, 46% of these surveyed boards did not have a plan in
place to respond to a challenge from an activist investor.
Additionally, the boards of small-cap companies face
shareholder or activist pressure more frequently than the
boards of large companies. Only a minority of small-cap
companies have established protocol for handling shareholder
or activist pressure, despite 44% of directors of these small-
cap companies indicating that a member of their board met
with institutional investors in the past year.9

In their effort to improve corporate governance, certain
institutional investors continue to push for greater engagement
with companies, particularly with respect to direct engagement
with board members. For example, several major institutional
investors have written letters to investee companies
highlighting the importance of shareholder engagement,
including letters from The Vanguard Group Inc.’s' and
BlackRock, Inc.’s'" chief executive officers (“CEQ”). These
recent trends in corporate governance suggest that the
relationships between investors and the companies in which
they invest deserve more attention than many companies may
give them. After all, the status of those relationships could
have serious material consequences for both sides.

How Can a Shareholder Engagement Policy Help?

A shareholder engagement policy provides guidelines that,
when adhered to, can facilitate effective communication
between a company and its shareholders and may offer insight
into both parties’ perspectives and promote greater alignment.
This insight and alignment can help to alleviate shareholder
dissatisfaction and the consequent pressure a company may
face to make decisions that placate its shareholders in the
short term but might not be good in the long term. Frequent
and direct shareholder engagement is more effective when
implemented as a preventive measure rather than as a
reaction to investor dissatisfaction or an activist attack.

Other benefits of an effective shareholder engagement policy
may include:

= the avoidance of unexpected consequences of board
decisions made without shareholder knowledge

= board-shareholder consideration about how the
company’s short-term performance may affect its longer-
term goals

= opportunities for company management and directors to
receive outside advice and fresh perspective

= better and more efficient use of company resources

= goodwill and trust between the company and its
shareholders, developed through enhanced transparency

= company influence over proxy-voting decisions

Designing a Shareholder Engagement Policy

Elements to Consider

An effective shareholder engagement policy should facilitate
two-way communication among company management, the
board of directors and the company’s shareholders. When
designing a shareholder engagement policy, companies should
consider:

=  Shareholders’ primary concerns and their voting
patterns relating thereto. Companies should identify
which types of investor they are seeking to engage, and
use engagement with shareholders to obtain investors’
perspectives on company policies and practices. The type
and level of engagement may depend on whether the
shareholder is a retail or institutional holder and whether
the individual is an analyst, portfolio manager, governance
professional or executive officer. The board and
management should also continuously monitor significant
shareholders for changes in share ownership and changes
in position on issues regarding corporate governance and
investor activism. Shareholder outreach can be a helpful
way to identify the topics or policies about which
shareholders are concerned and may assist the company
in developing a responsive and preventive policy that
addresses these concerns.'? Some specific examples of
topics to discuss with investors or to address within a
shareholder engagement policy could include the
following:

=  board composition and leadership

= board involvement in strategy development and
oversight

= executive compensation philosophy and structure

= process and philosophy surrounding executive and
board member successions
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= financial oversight
= risk management

=  The distinction between the board’s role and
management’s responsibility regarding shareholder
engagement. A shareholder engagement policy should
delineate the engagement role and responsibilities of
directors and management. This delineation may be
helpful for shareholders referencing the policy when they
have questions or concerns about the company or a
particular corporate governance practice and are not
certain which group to engage. Generally, directors
should address corporate governance matters, while
financial performance and corporate strategy are more
appropriate for management. Additionally, if the company
chooses to engage with retail and institutional
shareholders differently, the policy can describe the forms
of engagement that are generally available to these
different categories of shareholders.™

= The personnel selected to represent the company
during engagement. Identifying the individuals in the
policy who will represent the company during
engagements can help ensure regulatory compliance,
mitigate risks of misunderstanding or sharing inconsistent
information and improve communication after the
engagement. If desirable, these individuals may be
selected based on the specific topics to be discussed,
which may be determined based on experience, expertise
or board role. Descriptions in the shareholder
engagement policy of these individuals’ role in the
company and in shareholder engagement may help
ensure the consistency of the information exchanged and
allow the board, management and shareholders involved
in the engagement to create a plan for how to proceed
with the information if necessary.14

Certain challenges arising from shareholder engagement
should be considered or addressed within the shareholder
engagement policy as well. These challenges include:

= The potential violation of Regulation Fair Disclosure
(“Reg. FD”). Conversations with institutional or other
shareholders could reveal material nonpublic information
to those parties, potentially violating Reg. FD and resulting
in prosecution, fines and public relations problems.15
When designing a shareholder engagement policy,
companies should address and provide for corresponding
training on Reg. FD so that directors and management are
aware of related issues and concerns and that counsel
should be contacted in the event of a potential violation.

= Sharing inconsistent information. Since investor
meetings held outside of the annual meeting are not
always based on a scripted agenda, relaying the same
message every time various members of management sit
down with a different investor or group of investors can be
difficult. The inconsistency has the potential to escalate
when the conversation evolves or strays from the agenda
and different questions and responses are shared and
discussed. The board and management might benefit
from a shareholder engagement policy that outlines
procedures that allow for consistent responses while not
unnecessarily restricting dialogue. As noted above, the
policy may also detail the board or management personnel
responsible for communication in specified areas.

If a company already has an existing shareholder engagement
policy, its board and management should evaluate its efficacy
and the shareholders’ satisfaction with it and consider whether
improvements can or should be made.

Implementing a Shareholder Engagement Policy

How?

Companies hoping to implement a shareholder engagement
policy should identify the appropriate internal stakeholders and
assemble a group or a committee, potentially comprised of
company executives, management or members of the board of
directors, to lead the effort." Ensuring that this committee is
diverse in its knowledge of shareholder concerns is an
important element to consider during the implementation of a
shareholder engagement policy. For example, people from the
investor relations, human resources and legal departments
might have better knowledge and authority to answer
questions that will likely arise during meetings. Similarly, if a
company has experienced poor say-on-pay votes in recent
years, the compensation committee chairman’s participation
may be beneficial.

Analyzing which investors a company seeks to engage and
then developing an outreach strategy to connect with those
investors is one way to begin implementing a shareholder
engagement policy. Proactively reaching out to the company’s
largest institutional investors can help management identify
specific elements that the engagement policy should include.
Large institutional investors, particularly value investors with a
longer-term investment horizon, are more likely than index or
fund investors'” to confront companies on specific issues
(e.g., executive compensation), but a broad range of topics is
also appropriate for discussion. The main goal is that the
opportunity for conversation is available and that guidelines
exist to help it remain available and effective. Opening a
dialogue early through a shareholder engagement policy can
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help keep shareholder dissatisfaction at bay. In addition,
continued dialogue is important to developing and maintaining
good investor relations."®

Many successful companies’ policies combine several
methods of shareholder engagement that allow for many
avenues of communication. These methods might incorporate
mass shareholder outreach, targeted shareholder outreach or
individual conversations.'® Some popular avenues of
engagement to incorporate in the policy may include:

= virtual meetings

= shareholder surveys

= electronic shareholder forums
= governance roadshows

=  conference calls

= webcasts

= podcasts

= corporate websites/blogs

= social media

Virtual technology deserves consideration as a potentially
valuable part of an effective shareholder engagement policy.
The Council for Institutional Investors’ policy states:
“Companies incorporating virtual technology into their
shareowner meeting should use it as a tool for broadening, not
limiting, shareowner meeting participation. With this objective
in mind, a virtual option, if used, should facilitate the
opportunity for remote attendees to participate in the meeting
to the same degree as in-person attendees.”® Virtual
shareholder meetings may promote attendance, boost
participation and save company and shareholder money, and
thus should be considered when implementing the policy.
Furthermore, a virtual shareholder meeting platform can
enable an electronic display of submitted questions so
investors can vote on questions they want management to
answer, which may provide a clear list of priorities that allows
meetings to stay on track and ensures that the issues
important to shareholders are addressed.”’ A company should
consider incorporating these engagement platforms and virtual
options into a shareholder engagement policy.

Disclosing the Shareholder Engagement Policy

What and Where?

When the shareholder engagement policy has been approved,
the company should publish it on its website and in its proxy
statement.?? The disclosure of the policy should ideally provide
information about the processes the company has put in place
to facilitate shareholder engagement. Contact information,
such as email addresses for board members or the committee
in charge of engagement or corporate governance, should be
readily available for shareholders wishing to engage with the
company. The means of disclosure should also detail the
board’s and management’s roles in the engagement process
as well as the procedure for the discussions.

The medium in which the company wishes to disclose its
engagement policy is generally unrestricted. However, despite
the lack of restriction, disclosure has an important part to play
in publicizing corporate governance matters and should be
considered in the shareholder engagement policy. Providing
accessibility to a company’s policies and perspectives on
corporate governance can make the company a more
transparent issuer that has the shareholders’ interests in mind.
If the company has tangible results or examples of the positive
change that the shareholder engagement policy has helped to
effect, those should be publicized as well.

Effective and productive disclosure of a company’s
shareholder engagement policy should provide shareholders
with knowledge of the specific opportunities and avenues for
direct communication that allow shareholders to voice their
concerns. Effective disclosure may also reduce the risk that a
shareholder whose request has been turned down may view
the company’s decision to decline engagement as company
disregard for shareholder concerns, a personal bias or an
indication of a lack of board independence. Reducing this risk
has the potential to strengthen shareholder confidence and
goodwill.

Best Practices

Proxy statements should include detailed information about a
company’s shareholder engagement policy. For example, a
proxy statement might list the specific ways in which the board
receives feedback from investors, and it may explain how the
company has incorporated that feedback in the past. It could
also emphasize the board’s role in the engagement process
and share the company’s procedure for evaluating both the
votes and the independent feedback it received relating to
corporate governance issues.?® In addition, companies may
want to consider preparing a shareholder engagement report,
a tool that can highlight key company and governance data,
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including the shareholder engagement policy.24 Alternative (or
additional) mediums for disclosing the engagement policy can
include a company’s Annual or Corporate Governance Report.

Another suggested method of disclosure is to provide a
summary of a company’s shareholder engagement policy on
its website. The webpage could also provide a link that leads
shareholders to feedback forms or a link that shareholders and
other members of the public can use to find information about
contacting the board of directors by letter or email.

Other important aspects of the disclosure of the shareholder
engagement policy are that it is clear, concise, well organized
and easy to comprehend. Poorly written materials are less
likely to be read or understood by shareholders, and
shareholders may feel that the company is not being forthright
in its effort to effectively communicate with them if the
disclosure is not readily available or coherent.®

Final Thoughts

the company as a whole and the achievement of long-term
goals. Designing, implementing and disclosing a shareholder
engagement policy may protect a company against the
consequences of shareholders’ discontent and can engender
trust and goodwill on both sides. A shareholder engagement
policy is a tool that may establish common ground and lead a
company and its shareholders into a new relationship built on
respect, trust and effective communication.

How Chapman Can Help

A shareholder engagement policy may be an effective,
preventive measure against the consequences of shareholder
dissatisfaction. Confidence is built upon the open
communication that an established shareholder engagement
policy can help provide. That increased confidence can lead to
more productive shareholder meetings, changes that benefit

Chapman and Cutler attorneys provide corporate and business
counseling to a wide range of clients, both publicly and
privately held entities, with a focus on financial services
institutions, utilities, investment advisors, insurance
companies, manufacturers, distributors, wholesalers, retailers,
contractors, transportation companies, professional service
providers, pension funds and not-for-profit entities. Chapman
and Cutler maintains a dedicated Corporate Counseling
Practice Group with the necessary skills and experience to
counsel on the issues presented in this corporate governance
update. If you would like to discuss any of the issues
contained in this update or other legal, regulatory, compliance
or corporate governance-related issues facing your
organization, please contact an attorney in our Corporate
Counseling Practice Group.
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