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New FCC Chairman May Change Tack on TCPA

In one of his first Presidential acts, President Trump has named Commissioner Ajit Pai as Chairman of the Federal Communications
Commission (“FCC”).1 Chairman Pai, who has been an FCC commissioner for almost five years, will not need to be confirmed by the
Senate because he is already a sitting commissioner.? His regulatory philosophy is often colored by his belief that open markets and
less regulation help consumers benefit by encouraging competitive business practices between companies.3 Because of that
philosophy, Chairman Pai has become well-known for his dissenting opinions during his time with the FCC, including his dissent to the
most recent Telephone Consumer Protection Act (“TCPA”) Omnibus Ruling and Order issued in July 2015 (“2015 Order”).

Chairman Pai’s predecessor, Tom Wheeler, encouraged broader application and an expansive reach for the TCPA. Chairman Pai
staunchly disagreed, arguing with the respect to the 2015 Order, that it “twists the law’s words even further to target useful
communications between legitimate businesses and their customers.” With Mr. Wheeler’s resignation from the FCC, there are now
only three sitting commissioners on the five-member panel, two Republicans and one Democrat.” The two vacant spots must be filled
by one Democrat and one Republican, which will shift the Commission to a Republican majority.6 With this shift, it is expected that the
FCC will change its strategies with respect to its rulemaking and enforcement, which may affect how the FCC interprets the TCPA.

In his dissent to the 2015 Order, then-Commissioner Pai argued that the FCC could be supporting many other (perhaps more effective)
efforts to combat the rise of unwanted telephone calls. He called for “aggressive enforcement action against those who violate the
federal Do-Not-Call rules,” “a safe harbor so that carriers could block spoofed calls from overseas without fear of liability,” and “shutting
down the abusive lawsuits by closing the legal loopholes that trial lawyers have exploited to target legitimate communications between
businesses and consumers.”’ These suggestions from now-Chairman Pai’s dissent could influence the FCC’s interpretations of the
TCPA going forward with the expected Republican majority.

Oral arguments regarding a court challenge to the 2015 Order were completed in October 2016, and the 2015 Order is still under
review by the U.S. Circuit Court of Appeals for the D.C. Circuit.® With the recent appointment of Chairman Pai, it is possible that if the
Court agrees with his dissent to the 2015 Order, the FCC may not appeal an adverse ruling, though it is at this point unclear how the
administration will handle issues such as these.

Even with this insight into Chairman Pai’s philosophy, experts are not certain how he will influence the FCC during his chairmanship. He
was appointed by President Obama and is widely expected to be non-partisan, despite his affiliation as a Republican, though his

statements in the dissent emphasizing less regulation may still signal changes in the FCC’s approach to TCPA in the future.’
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This document has been prepared by Chapman and Cutler LLP attorneys for informational purposes only. It is general in nature and based on authorities that are subject to
change. It is not intended as legal advice. Accordingly, readers should consult with, and seek the advice of, their own counsel with respect to any individual situation that
involves the material contained in this document, the application of such material to their specific circumstances, or any questions relating to their own affairs that may be
raised by such material.

To the extent that any part of this summary is interpreted to provide tax advice, (i) no taxpayer may rely upon this summary for the purposes of avoiding penalties, (ii) this
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